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INTERNATIONAL AIR AGREEMENTS 


APRIL 30 (legislative day, APRIL 26), 1956.—O0Ordered to be printed 


Mr. Smatuers, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


I. INTRODUCTION 


On June 14, 1955, the Senate Interstate and Foreign Commerce 
Committee met to consider the sharply divergent views attendant 
upon the then prospective air transport agreement between the 
United States and the newly constituted German Republic. 

As Senator Magnuson, committee chairman, explained in his pre- 
liminary statement of purpose: 


the hearing has been called to inquire into the matter of 
policy in regard to the issuance of the foreign air carrier per- 
mit to a new German airline and the negotiation of a bilateral 
air transport service agreement. 

It has come to the committee’s attention that the State 
Department and the Civil Aeronautics Board have been 
negotiating with representatives of the German Republic dur- 
ing the past week with respect to terms and conditions of the 
proposed air transport agreement and that on last Thursday 
or Friday an agreement was reached which we were informed 
may not be in the best interests of American aviation or the 
United States; specifically, this committee wishes to consider 
whether the proposed agreement and the manner in which it 
has been negotiated was carrying out the policies of Congress 
as set forth in the Civil Aeronautics Act, which act is in- 
tended to further the promotion and development of Ameri- 
can air transportation systems both at home and abroad. 


The committee held public hearings and sat in executive session, at 
the request of the parties representing opposite views as to the equities 
of the agreement. Witnesses from both Government and private air 
carriers were heard. Thereafter, because of the unexpected execution 
of the agreement and the controversy that bad developed, the chair- 
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man appointed a special subcommittee, consisting of Senators Smathers 
(chairman), Bible, and Bricker to “inquire into all facts and circum- 
stances surrounding the negotiation and entering into of international 
air route agreements with particular reference to the recently signed 
agreement between the United States and the West German Republic 
involving the operations in this country of the Lufthansa Airlines." 
Further public hearings were held. 

This series of hearings extended over a 6-week period. Witnesses 
were heard from the Department of State, the Civil Aeronautics 
Board, the United States-flag airlines operating across the North 
Atlantic, the United States-flag airlines operating to South America, 
the airlines operating within the United States, and the industry’s 
trade group, the Air Transport Association of America. We directed 
that our staff study and analyze the hearings. Based upon such analy- 
ses, the committee submits this first interim report. 

Although the committee intended initially, as indicated by the 
chairman’s preparatory remarks, to confine its inquiry to the instant 
German agreement, the subcommittee could not so restrict itself and 
still do justice to.the basic issue around which revolves the question 
of the place of the United States in world air transportation. Indeed, 
it would be fruitless to consider or evaluate this agreement in an 
intellectual vacuum. The hearings produced evidence, and data 
were submitted transcending the problem raised by the United 
States-German negotiations. The committee found the circum- 
stances surrounding the immediate problem symptomatic, at the 
least, and the ills allegedly resultant from the agreement as worthy 
of legislative diagnosis. For, indeed, the Board, as a legislative 
creation, has a responsibility under the Act to both Congress and the 
public as well as the airlines it regulates. 

It was deemed necessary to review the background against which 
these air-transport agreements, executive at least in definition, are 
negotiated and to examine—possibly even reexamine—the roles, the 
responsibilities, and the purposes of the agencies of our Government 
entrusted, on the one hand, with the conduct of our international 
affairs and, on the other, with the economic well-being of United 
States international and domestic air transport. This appeared 
particularly significant in view of the difference in view of respective 
responsibilities enunciated by the Civil Aeronautics Board and the 
State Department as to the primary functions and responsibilities 
of each of them. 

But, before dissecting the rationale of our Government’s aims in 
concluding these bilateral understandings, we should, at the outset, 
note the circumstances surrounding the execution of the agreement 
which triggered these investigations. 


II, THE CIRCUMSTANCES ATTENDANT UPON THE CONSUMMATION OF THE 
UNITED STATES-GERMAN AIR TRANSPORT AGREEMENT 


We were told by the Department of State that “in 1951 it became 
apparent that the occupation restriction on German civil aviation 
would be removed and that Germany ultimately would regain her 
prewar position as a major participant in international civil aviation.” 
In the hight of this, the Department felt it was necessary to persuade 
the prospective German Republic that our philosophy of international 
air transport was sound. 
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“These principles,” advised the State Department, included “the 
basic American philosophy of regulated competition in the public 
interest." And this doctrine, developed at Bermuda in 1946, was 
inimical to our consideration of un-American concepts such as cartel- 
ism, division of markets, apportionment of traffic, and any similar 
arbitrary restrictionism. 

After the Bonn Conventions were signed in 1952, the Civil Aero- 
nautics Board and the Department of State agreed that it was desir- 
able to conclude a bilate a air transport agreement with Germany at 
an early date— 


in order to (a) obtain Germany’s adherence to liberal Ber- 
muda principles (to be discussed later) before German 
aviation officials were exposed to the restrictionist views of 
certain other governments, and (b) protect existing traffic 
rights of United States operators through Germany. 


It is important to FEM that the basic agreement contains the 
controlling principles to be adhered to, and the purpose of the route 
annex is to translate such ELE into equitable route exchanges. 
No one differed on the high-mindedness of this purpose. But an 
agreement itself is an empty one if the principles are later bargained 
away in an inequitable exchange of routes. 

The informal discussions, on principle only, as we understand it, 
were held in Bonn during November and December of 1954. The 
formal negotiations were deferred, pending a pertinent CAB route 
award, until 1955. Finally, in April, the CAB decided its London/ 
Frankfurt-Rome Service case ssid the negotiations were scheduled to 
be held in Washington in June, coincident with the inauguration of 
service to New York, on an interim authority, by the German airline, 
Lufthansa. 

The negotiations for exchanging routes and reaching final agreement 
on the other terms was planned for a few days oe. These discus- 
sions began in Washington on Monday, June 6, 1955. The execution 
of the agreement, with accompanying route annex, was scheduled for 
Friday of the same week, June 10. 

The initial German request for routes was received in May of 1955 
It appears that the Board notified the carriers of the Germans’ route 
requests first by letter dated May 17. This request was amended 
later—at the first meeting with the Germans on June 6. But, when 
the route agreement was ultimately signed (parenthetically, while this 
committee was still considering equities of the exchange), it included 
a route which had not been previously sugg: sted by the German 
negotiators in their two written requests. 

From the testimony, it is clear that the original request of Mie 
Germans did not specify a route to any point in South America; th: 
the only mention in the previously submitted lists of routes, in this 
latter regard, was a request for a route to Bogota, Colombia, made on 
June 6. When the agreement was fin: ally signed, however, there was 
substituted, at the insistence of our Government’s negotiators, a 
wide-open authorization for the German airline to operate from a 
York to any and all points in the Caribbean and, indee d, beyond, 
any and all points in South America. 

It appears from the evidence that United States-flag carriers had 
no opportunity to comment on these awards. ‘The carriers were 
notified of the original route request by a letter from the Board dated 
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May 17, inviting them to a meeting which was held on May 24. 
Then, the carriers commented on the routes listed by the Germans 
but did not focus on a route to South America because none had been 
requested. Indeed, carriers interested only in routes from the United 
States to the Caribbean and South America were not even asked by 
the Air Transport Association to be present at this meeting with the 
Board and the Department of State. There was no reason for their 
presence. No routes to those areas were being considered. 

When the Germans submitted their request for a route to Colombia, 
the carriers were informed by their industry representatives **observ- 
ing" the negotiations. "The carriers never learned of the offer of the 
final route to South America until it was offered to and promptly 
accepted by the Germans on Thursday , June 9, prior to the scheduled 
signing on Friday, June 10. ‘he carriers requested an opportunity 
to meet with the Board to comment on the revised route on Thursday 
morning and again on Friday morning. Both requests were denied. 
On this, there is agreement by all parties. 

So at this point our domestic airlines were faced with the granting 
of routes by our Government that the Germans had not asked for, and 
with the refusal of the United States negotiating team to even dis- 
cuss the new routes with them. Certainly if this kind of thing oc- 
curred in a courtroom the airlines would have had every right to 
claim surprise and protect themselves by severe cross-examination. 
But they were refused even the courtesy of an interview. Indeed, the 
position they found themselves in might better be described by the 
legal term of entrapment. 

"Pursuant to a rather pointed suggestion we made at our hearings 
during the week beginning June 13, the Civil Aeronautics Board and 
the Department of State did hear the comments of the carriers on 
June 22. On that same date, the chairman of the committee, in a 
letter to the Chairman of the Civil Aeronautics Board, expressed his 
pleasure with this prospective meeting and among other things stated, 
“As previously requested, the committee would appreciate a further 
report after the views of the air carriers have been considered." 

The Civil Aeronautics Board and the Department of State, how- 
ever, hampered further real consideration of this problem by this 
committee or anyone else by signing the agreement with the Germans 
on July 7 and informing this committee on that same date, through 
a letter from the Chairman of the Board, that the Board and the 
Department of State had 


reached the joint decision that it is in the long-run interest of 
United States aviation, both with respect to Germany and 
other foreign countries, that the agreement should be signed 
without further delay. 


The Department and the Board indicated that each of them had 
given full consideration to the views of the American airlines who had 
objected to the signing of the agreement and that they had fully 
complied, in their view, with the committee’s request to reexamine the 
proposed air agreement and found no new aspects that had not been 
before considered. This peremptory action of the Department of 
State and the Board obviously altered the character and program of 
the committee’s contribution and activity with respect to the German 
agreement. ‘The Government’s attitude leads to the query: Was 





INTERNATIONAL AIR AGREEMENTS 5 


not the day in court granted our own flag carriers empty justice? 
And the answer to this is clearly indicated in the affirmative by the 
comments made by United States carriers to the subcommittee since 
this occurrence; by the obvious inadequacy of the Government’s prep- 
aration of economic data for the route negotiations; by the inaccuracy 
of the efforts of the Board’s staff to accumulate statistical materials— 
made available to our own airlines only at the close of the Board’s 
executive session with them. 

At that time, the chairman of this committee said that the statement 
that full consideration had been given the views of operators of the 
American airlines was contrary to the testimony of their representa- 
tives. The affected airlines had complained that the United States 
paid too high a price for the traffic rights obtained in return from 
Germany. ‘They insisted that our Government had not properly 
valued the United States market and the rights Germany derived from 
serving that market. ‘The airlines contended also that our Govern- 
ment had misinterpreted the Bermuda principles and had failed to 
give the airlines an adequate opportunity to present their views on the 
routes given to the Germans. Each of these complaints appeared so 
serious that_the chairman appointed a subcommittee to conduct 
further hearings. Each of the charges by the carriers was reviewed. 
Before commenting on those specifically, however, there are two 
general observations we would like to make. 

The committee after this extensive hearing and investigation is 
not recommending that the agreement with Germany be denounced 
at this time. This is not because from economic and political consid- 
erations it should not be, but because once the United States has 
entered an international agreement it should make every effort to 
abide by its letter and spirit. However, our Government should 
insist fully upon performance of the basic principles of the agreement 
and make full use of the agreed rights to consultation for either inter- 
pretation or amendment to the agreement under article 12 or even 
termination under article 16 if abuses should develop. Furthermore, 
the committee is of the view that our Government should take lessons 
from this agreement and the steps which led to it as a guide in the negotia- 
tion of future bilateral air transport agreements and in the enforcement 
and amendment of existing agreements. 

The committee wishes to make one other general observation 
with respect to the air transport negotiations conducted by this Gov- 
ernment. We wish it to be perfectly clear that nothing said in this 
report in any way implies that the United States should engage in 
unfair pressure tactics in international negotiations. Our representa- 
tives should give full recognition to the legitimate rights and the 
aspirations of foreign countries to develop their own trade and com- 
merce, Any agreement should be negotiated for its long-range bene- 
fits as well as its immediate objectives. To achieve those, the provi- 
sions of the agreement must be fair to both sides. While an agreement 
must be fair to foreign states, it should also, however, be fair to the 
interests of this country. 

An agreement can no more be a happy one for the long term if our 
interests are prejudiced than it can if foreign interests are dealt with 
unfairly. In order to obtain fair treatment for American interests, 
it is the responsibility of our Government representatives to clearly 
recognize those interests and rights and bring them to the attention 
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of the other negotiating party. No foreign state can be expected to 
give American interests any greater recognition or any better protec- 
tion than our Government requests. Only by a full and frank dis- 
cussion of the economic values and benefits that are being traded can 
the United States expect to make the foreign country aware of those 
rights or give to us the recognition required. The comments on these 
negotiations are directed more to establishing procedures that will 
assure that our Government agencies appreciate the vital importance 
of the rights being negotiated and trade carefully to permit foreign 
states to achieve their objectives without impairing or damaging the 
vital air transport rights of our country. f 

What, then, are the principles which should govern the conduct of 
our international air relations throughout the free world? They must 
be assessed if we are to appreciate the problems raised by this particu- 
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IHI. THE PRINCIPLES AFFECTING THE NEGOTIATION AND APPLICATION 


OF BILATERAL AIR TRANSPORT AGREEMENTS 









A. The nature of international air transport rights 

The legal basis for operating international airlines is totally different 
from that in the maritime field. It is universally recognized that each 
sovereign nation controls its airspace and can admit, or refuse to admit, 
aircraft of other nations as it sees fit. On the other hand, the doctrine 
of “freedom of the seas” was expanded, years ago, to include freedom 
of the ports. By and large, steamships can do business in the harbors 
throughout the world without commercial limitation or regulation by 
the local governments. Commercial aircraft cannot do this. 

There appears to be general agreement, in government, and in the 
United States air carrier industry, that the existing legal basis for the 
conduct of international air transport service is in the best interests 
of the United States and should be continued. It has been the 
accepted basis for United States civil aviation policy since World 
War II, and there appears to be no responsible opinion proposing to 
change it. 

B. Efforts to develop multilateral agreement 

To prepare for the development which was foreseen after World 
War II, a major effort was launched by the nations interested in 
aviation to open the skies by international agreement. ‘The United 
States called an Aviation Conference to be held in Chicago in Novem- 
ber of 1944. Over 50 nations attended that Conference. More than 
5 weeks were spent in attempting to deal with the problems that were 
then posed. The Conference met with success in dealing with two 
of them. 

The first was the exchange of rights to fly through the national 
airspace, to land for fuel and other technical and nontraffie purpos 
This was done by multilateral agreement called the International Air 
Services Transit Agreement which was signed by more than 40 coun- 
tries and is in effect between every major country with vast land areas 
to pass over except Russia, China, and Brazil. 

The second achievement of the Chicago Conference was the adop- 
tion of the International Civil Aviation Convention creating ICAO, 
which has been outstandingly successful in dealing with technical 
problems of international air transportation. 





















INTERNATIONAL AIR AGREEMENTS 7 


On the exchange of commercial rights the Convention failed to 
reach effective agreement. In order to operate commercially between 
sovereign states the airlines need not only the right to fly into and 
land for fuel, but they need also the right to discharge passengers and 
care? and take on other traffic for the return or onward flight. The 
exchange of such commercial rights was left for other agreements, 
which have continued to be negotiated on & bilateral basis. 

C. The Bermuda Agreement 

'The bilateral which paved the way for the development of inter- 
national air transport operations after the war was entered into with 
the United Kingdom at Bermuda in 1946. Practically all the bi- 
laterals entered into by the United States since that date follow the 
pattern adopted there. This pattern established a number of im- 
portant steps in the negotiation of an agreement. 

First, routes have to be exchanged. In drawing up this exchange, 
the carriage of the traffic, not only between the United States and 
foreign country, but also between that foreign country and third 
countries by the foreign country, must be negotiated. This latter 
third-country traffic is sometimes called “Fifth Freedom Traffic,” the 
fill-up traffic essential to economical operation of aircraft. 

Second, general standards for governing the amount of capacity to 
be operated must be agreed upon. 

Third, a procedure must be established to deal with the problem of 
rates to be charged for the service. 

A number of additional subjects must be dealt with—important, 
but not now germane to the issues before the subcommittee. 

The capacity issue deserves special discussion. Because of its 
importance and the controversy which surrounded it during the 
hearings, it is believed necessary to understand the origin and the 
meaning of the Bermuda capacity provisions which have been placed 
in most of the existing bilaterals of the United States. 

Basically, these provisions lay down the principles governing the 
amount of service which may be operated over the routes exchanged. 
They were drawn after the war as a compromise between the conflicting 
economic philosophies of air transport regulation. 

One of the conflicting philosophies was represented by the United 
States. We contended that numerous countries should exchange 
commercial rights by a multilateral agreement pursuant to which 
operators could fly freely into the countries of their choice, with as 
many flights as they chose, and pick up traffic in each country which 
was going to any other country. As Mr. Stuart G. Tipton, president 
of the Air Transport Association of America, testified, “This was an 
extremely liberal position for that time—one that caused concern 
even in the United States. 

The contrary philosophy, advocated by the United Kingdom, as well 
as others, was that the number of flights was to be controlled. This 
referred not only to the flights between the country of origin and the 
foreign country but particularly to the number of flights going from 
one foreign country to a second foreign country. A prevailing concern 
among foreign states was that the United States would flood the market 
with air service. The United States in the last years of the war was 
manufacturing the only aircraft readily adaptable for commercial 
transport. Some countries were apprehensive that these aircraft, in 
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the hands of United States operators, would start such a volume of 
service, not only between the United States and foreign countries, but 
between foreign cities such as London and Paris, as to retard the nor- 
mal development of foreign airlines. These fears prompted the advo- 
cacy, in Europe, of several devices for limiting flights and capacity. 

One method was to limit the number of flights by agreements, as was 
a standard practice in the European area before World War I. Even 
in the agreements the United States had entered into with the United 
Kingdom and France, the schedules had been limited to 2 and 4 a 
week respectively. 

Another device for controlling the number of flights, advocated by 
some countries at the Chicago Conference 'e, was to "establish an inter- 
national agency to assign frequencies. 

A third device advocated was to adopt a mathematical formula to 
govern increase in frequencies. Thus, no carrier would be allowe P to 
increase its carrying capacity until it was operating at 60 percent, 
some other fixed percentage, of the capacity then bei ‘ing operated. 

To reach agreement between such divergent views, compromise was 
necessary. This compromise was not reached at the Chic sago Confer- 
ence, but at the Bermuda Conference the United States recognized the 
fears of the British with respect to possible shuttle services that would 
jeopardize local operators. On its part the United Kingdom yielded 
on its insistence to limit frequencies by mathe matical formulas. 
There was, therefore, developed and accepted by the United States 
and the United Kingdom the concept that the “services provided 


* * * shall retain as their primary objective the provision of capacity 
adequate to the 


t 


raffic demands between the country of which such 
airline is a national and the countries of ultimate destination of the 
traffic." 

Thus, the backbone, so to speak, of United States air carrier traffic 
had to be traffic between the United States and countries of ultimate 
destination of the traffic. Similarly, the backbone of the United 
Kingdom traffic had to be traffic between the United Kingdom and 
countries of ultimate destination of the traffic. This was an effective 
brake upon the operation of services primarily for the carriage of 
third-country traffic. For the United States, for example, this would 
mean London-Paris or London-Mexico City traffic. Again as ai 
example, for the United Kingdom this would mean New York-Mexico 
City or Paris-New York traffic. 

After this test of primary objective was met there then existed the 
right to pick up third-country traffic subject to three general rules of 
a qualitative nature. These rules and the concepts which we have 
just discussed were put together in a capacity article which reads as 
follows: 


The air services made available to the public by the air- 
lines operating under this Agreement shall bear a close rela- 
tionship to the requirements of the public for such services. 

It is the understanding of both contracting parties that 
services provided by a designated airline under the present 
Agreement shall retain as their primary objective the provi- 
sion of capacity adequate to the traffic demands between the 
country of which such airline is a national and the countries 
of ultimate destination of the traffic. The right to embark 
or disembark on such services international traffic destined for 
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and coming from third countries at a point or points on the 
routes specified in this Agreement shall be applied in accord- 
ance with the general principles of orderly daciiideans to 
which both contracting parties subscribe and shall be sub- 
ject to the general principle that capacity should be related— 
(a) to traffic requirements between the country of 
origin and the countries of ultimate destination of the 
traffic; 
©) to the requirements of through airline operation; 
anc 
(c) to the traffic requirements of the area through 
which the airline passes after taking account of local 
and regional services. 


While this provision does not have the precision of a mathematical 
formula, it is generally recognized as a sound statement of principles 
to guide the day-to-day determination of capacity offered in inter- 
national air transportation. 

This quality of the provision was recognized by both government 
spokesmen and airline witnesses. Thus, Assistant Secretary Waugh 
said: 


* * * when in February 1946, the negotiators of the United 

States and the United Kingdom met in Bermuda to attempt 

to conclude an air transport agreement it was apparent 

that the agreement to be concluded would have to contain 

someones which both countries could accept and apply 
i 


in their air transport operations * * * The British had, 
in the first instance, desired to regulate the volume of ser- 
vice in order to protect the services of United Kingdom 
airlines from overwhelming competition by the already 
strong United States airlines. The United States on the 
other hand desired to establish freedom of operation in 
order that the natural development of potential air traffic 
and the natural effects of competition might provide the 
public with the best possible air service and at the same 
time provide for the healthy expansion and development 
of the airlines providing this service. The result was a 
compromise reached with regard to the capacity provisions. 
* * * The long trunk services of the United States could 
not economically survive if they were to carry only traffic 
originating in the United States or destined thereto. * * * 
it was recognized that the trunk services should not force 
the local or regional services out of business. 


Similarly, Mr. Stuart G. Tipton, then general counsel and now 
president of the Air Transport Association of America, who is inti- 
mately familiar with the history of the air transport negotiations, 
testified: 


When the Conference between the United Kingdom and 
the United States began in 1946, the two Governments 
were about as far apart as they could get on this particularly 
difficult subject. * * * A compromise was finally arrived 
at. The United Kingdom was required to forego the rigid 
mathematical formulas it had previously adhered to. In- 
stead, capacity was to be governed by stated general princi- 
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ples which recognized the interests of both contending 
parties. All of the services provided under the agreement 
were to “bear a close relationship to the requirements of ths 
public for such service.” * * * Carriage of third-country 
traffic was further sanctioned by the adoption of the princi- 
ple that in judging capacity the needs of the through air- 
line operator were to be recognized. 

Thus, the draftsmen of this provision sought to prohibit 
the extremes of airline conduct which both parties agreed to 
regard as objectionable. * * * 


D. Participation by United States-flag carriers in international nego- 
tiations 

The complexity of route considerations, among others, involved in 
the negotiation of a bilateral air transport agreement underscore the 
importance, it seems to us, of continuing United States carrier partic- 
ipation at every stage of United States negotiations with foreign 
governments. Generally speaking, a foreign government is speaking 
for only one nationally owned carrier. Our Government represents 
competitive considerations. Other governments keep their carriers 
advised from the outset, even to the extent of intelligence as to the 
routes to be offered. No less should be expected of United States 
negotiators. United States-flag carriers and/or their industry repre- 

sentatives must be provided the opportunity to be heard, before nego- 
tiations begin and at their every stage, before their rights are bargained 
away. 

From the airlines’ point of view a duplication of routes by a foreign 
airline can be as serious to commerc jal interests as duplication by a 
domestic airline. In the latter case, the Civil Aeronautics Act of 1938 
gives them extensive and adequate opportunities to object. Thus, 
before an American-flag carrier is authorized to operate a route pre- 
viously awarded to another American-flag operator, an application 
must be filed under section 401 of the Civil Aeronautics Act. Hearings 
are held; tentative reports must be filed; and oral argument is per- 
mitted before the Board. All of these precautions are taken to protect 
the interests of an existing American operator when his route may be 
duplicated by another American operator. 

When a foreign airline is given, in effect, permission to duplicate 
the existing route of an American airline, similar rights are invaded 
but the opportunity to object and to oppose is more limited. In fact, 
in the German case it was denied. The need for safeguards is therefore 
imperative and since other negotiations are now in progress, the need 
is pressing. 

A problem considered by this committee was how best to provide 
the carriers with an opportunity to protect their interests in these 
international route awards. 

The carriers testified that section 402 of the Civil Aeronautics Act, 
although intended to provide this opportunity, is not adequate. 
Mr. Tipton testified: 


Section 402 of the Civil Aeronautics Act may have been 
intended as one method of protecting those interests but it 
has proved impractical for that purpose. Section 402 pro- 
vides that a foreign air carrier must receive a permit from 
our government before it may start its operations to the 
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United States. A public hearing is provided for in that 
section. United States carriers can, and sometimes do, 
appear at those hearings to protest the granting of a permit to 
a foreign carrier, but that is really not effective because, in 
order to comply with the carrier’s request, the Board would 
have to deviate from the terms of a bilateral agreement. Nor 
is it possible for a carrier to protect its interests after the 
negotiations are concluded and the agreement is made public. 
No matter how strong its case, it has an uphill battle to re- 
verse or revise an agreement already entered into. 


In addition, under the 1948 Supreme Court decision, in the Water- 
man Case (333 U.S. 103), since section 801 of the Civil Aeronautics Act 
places the final approval of all such actions in the President, the 
CAB’s force is exhausted when it serves to make “a recommendation 
to the President”. “* * * Presidential control is not limited to a 
negative but it is a positive and detailed control over the Board's 
decisions, unparalleled in the history of American administrative 
bodies." 

Not onlv is the Board's function in these matters advisory, but 
since this advisory function relates to foreign affairs, the President 
has another legally constituted advisor, the Department of State. 
And since this Department conducts the bilateral negotiations, it 
presumably will recommend that the President make the route 
award consistent with the bilateral agreement. It is clear, therefore, 
that, practically speaking, the time at which considerations of the 
interests of American-flag carriers must receive effective consideration 
is before and during the negotiation of the appropriate bilateral 
agreement. 

The issue presented, therefore, is whether at the preparation and 
negotiation stage an additional procedure should be mstituted. Both 
the carriers and the CAB have referred to a practice now being 
followed in most cases which seeks to solve the problem although not 
specifically provided in the statute. The procedure referred to is that 
of consulting with the carriers and their representatives before and 
during the negotiations. Thus, the Board said: 

The United States carriers would normally be apprised of 
such proposals (route request for foreign airlines) and sub- 
sequent changes therein, whether by government representa- 
tives or by their own representatives acting as observer at the 
conferences. 

While the carriers recognize that this procedure had been adopted 
in dealing with past negotiations, their industry representative went 
on to say: 

Our trouble has been that the procedure for consultation 
with the carriers has not been sufficiently well established 
to insure that complete and extensive consultation with re- 
spect to all cases. It is our hope that this committee can be 
of assistance in establishing a procedure which will always 
be followed. 


The committee, after giving careful consideration to the existing 
procedure, endorses the need for effective consultations with the car- 
rier at all stages of these negotiations and recommends strongly that 
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they be employed as an established procedure to provide protection 
for carrier interests. We would hope that more than lip service con- 
sultation can be provided without writing it in the statute. Whether 
definitive legislation prescribing this, as well as other possible pro- 
cedures, may be necessary will require further and perhaps continuing 
study. ' 

Certainly, if future negotiations are conducted as was the German 
agreement, then this committee would almost of necessity be forced 
to the conclusion that the representatives of the United States in- 
volved in these matters had not been attentive to our hearings, to say 
the least. 

The additional reasons why our Government should consult with 
the carriers before concluding air transport agreements and the spirit 
in which the negotiations should be conducted were well stated by one 
of the witnesses to appear before us: 


The job which our Government faces in its situation is an 
important one from the standpoint of the total national 
interest, not just that of the carriers. That job should be 
done in the best possible way. Every available tool shoulda 
be used to make certain that the negotiation is successful. 
One of the most useful tools to be used in achieving this 
result is the combined knowledge and experience of the air 
transport industry. That knowledge and experience is 
available to the Government, and use should be made of it. 
The general attitude which should lie behind the Govern- 
ment's interest in consulting with the carriers is not that of 
giving the carriers a hearing, but it should be based upon a 
desire to make certain at every step of the way that no 
mistakes are being made. It is particularly important that 
our Government take advantage of the availability of this 
expert assistance in view of the fact that the foreign dele- 
gations with whom they will be dealing are usually the 
direct owners of the carriers of that foreign nation. 


IV. THE BERMUDA PRINCIPLES: THE CHALLENGE THEY PROVIDE TO 
IMPROVE THE POSITION OF UNITED STATES-FLAG CARRIERS IN THE 
WORLD AIR MARKET 


The airlines contend that the grant of routes to foreign countries 
generally and in the German negotiations in particular were and are 
excessive and unnecessary because our negotiators had not adequately 
analyzed and presented the great values enjoyed by foreign carriers 
when they operate to the United States. Because the American 
market has been undervalued, our Government has been led to grant 
more concessions than were necessary. 

The opportunities for improving the United States-flag position, 
in some respects by recognizing the value of our own market, falls 
into two categories. 

The first category deals with the granting of routes as between the 
United States and a foreign government. This may appear either as 
part of the initial negotiation or as separate negotiations in later years 
for amendment of the routes originally granted. 

The second category has to do with the interpretation and applica- 
tion of the agreements—that is, the use of the agreements to achieve 
proper regulation within the agreed “rules of the game.” 
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A. The negotiation for routes 

It is evident that these two categories are related to each other. 
For example, a nation can be very restrictive in its grant of routes, 
but then be generous in its interpretation of the capacity provisions. 
Thus, the United Kingdom has tended to be liberal in its view of 
capacity requirements, but even it has been very careful in the grant 
of routes. With the exception of an infrequent service by Air India, 
the only airlines offering service between London and Paris are those 
of British and French nationalities. No American airline can do this. 
Likewise, except for British and American carriers, the only carrier 
serving London en route between Europe and the United States is 
El-Al Israel, which operates on a limited frequency. 

Conversely, a nation could be somewhat generous in the grant of 
routes but rigorous in the application of capacity limitations. 

It appears from the testimony that the United States has been too 
generous on both counts. We have fallen between the two schools 
and have come perilously close to departing from the principle of 

regulated competition on which our civil aviation policy has theo- 
retically been founded. At the same time, our airlines have been 
forced to bow to the stringent views of other governments. 

The prospective impact of foreign-flag airline operations requires 
that the United States implement more forcefully a policy of control 
under the terms of the agreements. 

This statement refers to the net balance in the aviation interests 
of the United States. Other countries have given effect to capacity 
provisions and, « 'onsequently, brought about a reduction of United 
States services. On the other hand, the committee has not been 
cited a single case where the United States has used the agreed capacity 
regulations in a bilateral to control or regulate the nature of the 
competition offered by & foreign airline. 

The arguments for a liberal policy on the part of the United States 
over the past decade are familiar and have had much merit. First, 
the United States has properly sought to encourage the development 
of strong and efficient airlines in other friendly countries as part of 
its program for economic reconstruction after World War II. Second, 
the United States has necessarily entered into reciprocal route ex- 
changes in order to establish worldwide air transport services under 
the United States flag commensurate with our responsibilities in the 
commercial, political, and security spheres. These objectives have 
been attained and a number of strong airlines have been established 
in friendly foreign countries—some of them with considerable financial 
assistance from our Government. 

Of the 10 largest international airlines in th e world today (based 
on 1954 IATA revenue ton-kilometers), only 2 are United States-flag, 
while 2 are British, 5 are other European, and 1 is Australian. Of 
these 8 foreign-flag competitors, 5 are wholly owned and the balance 
are partially owned by their governments. The two British Govern- 
ment companies are responsible for practically all of the regularly 
scheduled international services of the United Kingdom. The French 
Government company is responsible for almost all of the French 
international service. The “Dutch, Scandinavian, Belgian, and 
Australian companies conduct all of the international services of those 
countries, respectively. The Canadian Government company con- 
ducts the majority of Canada’s international service. 
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The United States should continue to foster and maintain a strong 
competitive United States-flag civil air transport position, and at 
moderate subsidy. The ability of the airlines to minimize their sub- 
sidy requirements will be aided immeasurably by a United States 
policy of exercising considerable caution during negotiations of routes 
and route amendments with other governments, and by the United 
States insisting the other parties adhere to the terms of the air trans- 
port agreement. 


B. The need for more effective control of capacity 

It is essential that the United States have a guiding principle to be 
followed in the negotiation of air route agreements with other govern- 
ments. ‘That principle is to be found, as above indicated, in the 
agreement between the United States and the United Kingdom 
entered into at Bermuda in February 1946. As previously noted, 
this agreement is the prototype for the many others since negotiated 
by our Governmeat. 

Briefly, the guiding principle as we see it is that routes should be 
granted and capacity regulated in relation to the flow of trafiic 
between countries party to an agreement and the other countries on a 
given route, recognizing thet primery sources of traffic are not always 
the same. There are two types of primary traffic to be considered. 
One is the traffic moving between the country of the airline’s nation- 
ality and third countries intermediate to or beyond the other country 

The opportunity to carry traffic between the other country and 
third countries is a secondary and restricted privilege. It is granted 
in order to serve the public convenience and to augment the economic 
support for long routes. It is restricted in order to prevent origin and 
destination trafiic from being captured by the airlines of other nations 
which have no proper claim to it, within the legal basis universally 
accepted. 

As an illustration, with respect to traffie between New York and 
Paris, the airlines of the United States and France logically should 
have a predominant claim. Likewise, as to traffic between New York 
and Switzerland, for example, the airlines of the United States and 
Switzerland have the primary claim. With respect to traffie between 
France and Switzerland, the airlines of those two countries occupy the 
primary position. 

Under the principles now in force, the United States-flag line is 
given a secondary right to carry traffic between France and Switzer- 
land. ‘This is sound, but only as long as the carriage of traffic bv the 
United States-flag line between France and Switzerland is subordinate 
to the primary purpose of serving traffic which has its origin or 
destination in the United States. 

This pattern exists throughout the world under the agreements to 
which the United States is a party. It is supposed to apply not just 
to the United States-flag lines but to the foreign-flag competitors. 
The practical question is “whether it has been applied in fact. 


C. The United States has not controlled capacity effectively 

From all of its inquiries into the subject, it is the opinion of the 
committee that this principle has not adequately been followed when 
the United States has granted routes to foreign countries. The 
United States is encountering competition which does not conform to 
the basic principles. In notable cases, routes have been granted 
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where the available traffic statistics show ell too clearly that the pri- 
mary purpose of the route sector would be carriage of third-cou ntry 
“fifth freedom” traffic, contrary to the principles contained in the 
underlying agreement. 

As to capacity regulation, we have already noted inability to cite 
to us a single case where the United States has asked a foreign govern- 
ment to aiter the nature of its airline’s operation in order to put 
origin and destination traffic in the primary category. To put this 
another way, there is considerable evidence that certain important 
foreign-flag competitors are carrying traffic to, from, and beyond the 
United States, to which, under the principles agreed to in the relevant 
air transport agreements, they are not entitled. It does not appear, 
moreover, that our Government has ever sought to accumulate th e 
statistics necessary to support this retia ntion in consult; ation with tl 
other government concerned. We believe that such statistics can an id 
should be required, that thev will demonstrate the condition which 
we have described, and that they would furnish a basis for fair and 
equitable regulation. 


D. The German agreement is a stribina exai mpl of que stiona thle negoti 
tion for routes and prospective d ‘ficult ies of capacity control 

In this agreement, Germany was given rights ‘ borat New York” 
in addition to starting with rights “beyond Germany.” The airlines 
generally contended that Ge rmany, like other European countries, 
received advantages in its “beyond Germany” to the United States 
rights which exceeded the advanta ges of the * 'beyond" rights of United 
States carriers, and then in addition secured valuable rights beyond 
the United States. ‘They argued that this created a highly inequitable 
unbalance in favor of Germany. 

The Civil Aeronauti. s Board and the Department of State responded 
to these airline contentions with two lines of argument. First, they 
argued that the airlines overvalued the third-country or fifth- 
freedom rights granted to Germany and they submitted their own 
estimate of the value of the routes exchanged with the Germans. 
The following table submitted to the committee by the Civil Aeronautics 
Board, after the negotiation and never prior to that to the United States 
carriers, indicates the values which the Government assigned to the 
United States and to Germany from the exchanges made in the 
agreement: 


Summary of State-CAB estimated values to the United States and Germany of ihe 
erchange of third-country fifth-freedom righ's 
United States: 
Germany— points intermediate between the United States and 
Germany $239, 000 
Germany—points beyond Germany: 
Pan Ame rican Airwt ays System 526, 000 
25 6, 000 


1, 02 , 000 
Germany: 
United States—points intermediate between United States and 
Germany 1, 186, 000 
United States—points beyond "United States, exc cluding New 
York—Habana 246, 000 
New York—Habana $176, 000 377, 000 


1, 608,000 1,809, 000 
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The facts as presented by the Government itself clearly support 
the position of the carriers. The Government data shows the value 
of third-country or fifth-freedom rights to United States carriers to 
be $1,021,000. Third-country or fifth-freedom rights for Germany 
between the United States and points intermediate between the United 
States and Germany was by itself valued at $1,186,000, or over 14 
percent above the $1,021,000 third-country or fifth-freedom traffic 
secured and estimated to be secured by the United States. When 
the value of third-country or fifth-freedom traffie for Germany for 
certain points beyond the United States is included, the advantage 
to Germany—this is according to the Government's own figures, sub- 
mitted to this committee, and shown on the chart—is increased to 
within a range of 56 to 77 percent above that of the United States. 

This already tabulated overwhelming disparity in favor of Ger- 
many is only part of the story. The Civil Aeronautics Board esti- 
mates reflect no value for the traffic going to points in South America 
other than those on the west coast, although the Germans were 
granted rights to serve the whole of South America. Similarly, 
Habana is the only point in the Caribbean reckoned with between 
New York and the Caribbean, although rights were granted from 
beyond New York to any point in the Caribbean. 

Even more important, however, the Civil Aeronautics Board chart 
assigns no value to the traffic which Lufthansa would be entitled 
under the agreement to carry between the United States and points 
beyond Germany. The value of such traffic carried by United 
States airlines alone was something on the order of $20 million in 
1954. Additionally, a large amount of traffic between the United 
States and points beyond Germany was carried by foreign airlines. 
Obviously, the Germans will secure an amount of such traffic which 
will have a very high value, perhaps several million dollars per year. 
As this report will show, in the next section, other European carriers 
secure from this and other third-country traffic amounts ranging from 
2.5 to 9 million dollars a year. 

All in all, the figures submitted by the Government itself clearly 
indicate to us that the Germans got much the better of the bargain. 
They were given, in addition to the appropriate and reciprocal equal 
opportunity to compete for the economically rich United States- 
Germany market, a right to operate in the market between the 
United States and countries intermediate to and beyond Germany, 
and to operate in the market between the United States and the 
Caribbean and South America. The value of the third-country rights 
could not at any point be reciprocated by Germany. It was their 
second and cumulative bonanza which tipped the scales so over- 
whelmingly in their favor. 

The failure of the Government to measure the full value of the 
routes granted to Germany, and the refusal to use this value to bar- 
gain in defense of the United States interests is, it seems to us, one 
of the highly unforgivable aspects of the negotiations with Germany. 
Putting aside the possibility of corrective action, it can certainly be 
said that this type of approach in the bargaining process is one which 
simply cannot and must not be repeated. 

Moreover, it does not justify the failure to prepare and use ade- 
quate data to say, after the negotiations are over, that the carriers' 
estimates in dollars *exaggerate greatly the value ascribed to fifth- 
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freedom markets granted to Germany.” Even if the carriers’ data 
were exaggerated this does not absolve the Civil Aeronautics Board 
from developing and considering what it might claim to be **unex- 
aggerated" valuations of the grants to Germany. As a matter of 
fact, it appeared to us that the industry supplied more complete and 
accurate statistical data than did the Government. 

The Board, however, apparently placed no value on the German 
ability to carry traffic between the United States and points beyond 
Germany. To the committee, this is a serious shortcoming, par- 
ticularly in light of the fact that the great value of such rights was 
demonstrated by the carriers during the hearings. Furthermore, this 
committee itself, in its letter of June 22, expressed its view that 
these rights were of great value and must be considered. 

This omission on the part of the Board constituted not only a 
disregard of the views of this committee, but also a failure to give 
attention to an economic fact well recognized throughout the world. 
For example, Sir George Cribbett, Deputy Secretary of the Air 
Ministry of the United Kingdom, speaking on February 22, 1955, 
before the Italian Society for the International Organization of the 
Center of the Development of Air Transportation, in an address 
entitled “European Air Transportation; its Problems and Perspec- 
tives,” termed this type of traffic “economically of greater importance" 
than the type to which the Civil Aeronautics Board limited its con- 
sideration. Furthermore, the Board's failure to consider such traffie 
in its appraisal was in the face of an official United States Government 
policy that such traffic is third-countrv or **fifth freedom" traffic under 
the Bermuda capacity provisions which were incorporated in the 
United States-Germany Air Transport Agreement. It is our feeling 
that no United States agency should engage in commercial bargaining 
of such far-reaching importance with so little appreciation or regard 
for the United States interests being bargained away, with such 
inadequate preparation of data, and with so little, and then faulty, 
communication and discussion with the United States carriers it is 
intended to represent in the public interest of our country. 

The second line of argument used by the CAB to defend the grant 
of routes to Germany brought into the controversy the interpretation 
and application of the Bermuda principles. The CAB contended 
that the United States carriers would not be seriously affected by 
the grants to Germany because the capacity provisions in the agree- 
ment, being the Bermuda principles, would prevent the German airline 
from operating enough capacity between the United States and points 
in South America to damage American carriers. The Board em- 
phasized that it was these same capacity provisions which the United 
States used to quiet the fears of foreign governments who were 
concerned that United States long-haul operators would impair the 
operation of local and regional carriers. If our carriers, said the 
Board, lack confidence in the ability of these provisions to accomplish 
that, then we must renegotiate our agreements and insert new 
provisions. 

In support of the Board’s view that the Bermuda principles would 
restrain the number of schedules operated by the Germans between 
New York and South America, Mr. Joseph FitzGerald, Director, 
Bureau of Air Operations, Civil Aeronautics Board, testified that, at 
the present time, on the basis of United States statistics, the Germans 
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could operate a maximum of one flight a week. The grant of rights 
to the itane to operate from Germany to South America, he con- 
tended, is to permit the serving of traffic going from Germany to 
South America. The Germans, under the Bermuda principles, will 
be authorized to fly only such schedules as are required to serve that 
traffic; and, since the more direct route between Germany and South 
America—across the South Atlantic—will carry most of the traffic 
from Germany to South America, very little would flow through New 
York. Necessarily, the schedules on that route would be so limited 
as to impose no serious threat to the United States carriers operating 
in that area. 

It was this interpretation of Bermuda and application of Bermuda 
which stirred sharp objections from the carriers. Their objections 
were the following: First, there is no basis in the Bermuda language 
to conclude that the Germans would be limited to any precise number 
of schedules. Second, since a more direct route existed across the 
Atlantic, it becomes difficult to apply the Bermuda principles when 
the route is so indirect. Thus, a route from New York to London to 
Frankfurt to Vienna is justified by the number of persons carried from 
New York to London to Frankfurt to Vienna, since that is the most 
direct route between those two terminal points. The flow of traflic 
between New York and London to Frankfurt and Vienna is sufficient 
of itself to justify the operation. Therefore, the passengers taken on 
at London and Frankfurt will be merely fill-up traffic to sustain a 
basically sound route. On such a route, the provisions of the Bermuda 
capacity article will serve as an effective guide for the amount of 
service offered. On the South American route granted the Germans, 


it is more difficult to police against these established yardsticks. 
It seems to us that the German/Caribbean/South American route 


cannot be justified as one which “shall retain as its primary objective 


the provision of capacity adequate to the traffic demands between the 
country of which such airline is a national and the country of ultimate 
destination of the traffic.” Such a route would have no justification 
under Bermuda conceptions. The main traffic flow between the 
termini of such a route would go over the South Atlantic. Therefore, 
the traffic between the termini moving through New York would not 
justify a through operation. Once such a route were operated at any 
bid of service, it perforce would have to rely almost exclusively on 
the United States-South American traffic market, and the language of 
the capacity provision could not operate effectively. A serious dis- 
advantage of such a route would be that the policing of the capacity 
provisions would require the United States to constantly check the 
number of passengers taken on by Lufthansa at New York for South 
America, establishing a constant source of irritation between two 
governments where friendly relations should prevail. In addition, it 
would ultimately reduce the level of frequencies to so low a number 
as to produce complaints of unfairness. Diplomatically, this would 
be difficult; practically, it has never been done before. 

Our Government appears to have concluded that, once a route has 
been granted which is economically sustainable by the traffic moving 
between its termini because that is the most direct routing between 
those points, then the carriers should be left considerable freedom to 
operate the amount of capacity over that route to provide adequate 
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service to the public. This is substantially the interpretation given 
by the CAB spokesman in his further testimony. Thus, Mr. Fitz- 
Gerald testified: 


I think, sir, we have to go back to one of the things we are 
trying to do with Bermuda. It is basically an American con- 
cept, which we have sought to sell the world. This concept 
is that once having negotiated the routes, once having set up 
a rational route structure, then the determination of capacity 
over that route structure shall be left to the carriers. 


The carriers contend that, under this interpretation, there is no 
basis for believing that Lufthansa would be held to one schedule 
a week. In fact, under the interpretation just given, Lufthansa 
would retain its discretion to put on as many schedules as it felt 
were required. In that way, it could participate to a large extent 
in the rich flow of traffic between New York and South America, to 
which the Germans have no claim and on which our United States- 
flag carriers rely to support their operations. 

‘The important consideration is to develop, from the outset, a 
rational route structure. In the absence of one, any operation is 
at once an abuse and the Bermuda formula just isn’t applicable for 
determining just how violent an abuse must be before corrective 
action should be taken. The carriers made an additional significant 
charge. They pointed out that history indicated there was little 
basis for relying on our Government to enforce the Bermuda principles. 
Thus, one spokesman testified that: 


* * * f 


never since the signing of the original Bermuda 
agreement in 1946 has the United States moved in a single 
instance to protect the United States from diversions of 
the character which we are now talking about. In fact, 
there has been no successful effort to secure from foreign 
air carriers statistics which would show the true origin and 
destination of traffic on their (foreign airlines) routes to and 
from the United States. Asa matter of fact, I urged both to 
the appropriate representatives of the CAB and the Depart- 
ment of State in the latter part of April of this year that 
this be done. * * * I checked this morning and found that 
no such request has been made. * * * They permit the use 
of these principles to curtail United States services but they 
have never moved against a foreign country. 


The carriers went on to make clear that they originally supported 
and continued to support the Bermuda principles. As Mr. Tipton 
testified, the airlines support the Bermuda-type agreements— 

* * * 


not because they regard them as perfect documents, 
but because they provide a practical adjustment of the 
varied interests of all the governments and carriers whose 
interests must be taken into account in negotiating such 
agreements. 

The controversy around the Bermuda principles is so important to 
the existing agreements containing those principles and to the agree- 
ments remaining to be negotiated that the committee, later in this 
report, will suggest some general principles which it believes should 

uide our Government in the interpretation and application of the 
Sanat principles. 


90002°—57 S. Rept., 84-2, vol. 2 90 
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V. THE VALUE OF THE UNITED STATES MARKET AS AN EFFECTIVE 
BARGAINING TOOL 


By access to New York and Los Angeles, one foreign airline, the 
Scandinavian Airline System, has access to more people in those cities 
alone, totaling 18,747,500, than the population of the 3 Scandina- 
vian countries—Norway, Sweden, and Denmark—which totals only 
14,920,000. 

In the German agreement that country was given rights to serve 
five United States cities—Boston, New York, Philadelphia, Chicago, 
and either San Francisco or Los Angeles. In exchange, United States 

carriers were authorized to serve five German cities—Frankfurt, 
Dusseldorf: Cologne-Bonn area (served through a single airport), 
Hamburg, Stuttgart, and Munich. The metropolitan area of New 
York alone has a population of 13 million—almost 3 times the 
combined population, 4,641,844, of all the German cities which United 
States air carriers would be authorized to serve. The combined 
population of the metropolitan areas of the 5 United States cities 
which the German carrier is authorized to serve is approximately 29 
million—a ratio of about 6 to 1 in relation to the 5 German cities, 
discounting the infinitely greater travel potential interest in the United 
States cities in question. 

Of the United States population, more travel internationally by air 
than do the people in any other country. In fiscal year 1955 there 
were 1,503,107 of our citizens who traveled abroad (not including 
Canada and Mexico) by air. The importance of this market can be 
measured by the share it is of the total international air transport 
market. In 1954 there were a total of 8 billion revenue passenger-miles 
flown in international air transportation and of that number 4 billion, 
or one-half of the world total, were between points in the United States 
and foreign points. 

The United States market is so great that foreign airlines need not 
rely on their own citizens as trav elers; more than half of the passengers 
carried by the foreign-flag lines into or out of the United States in 1954 
were United States citizens. 

The airlines derived several conclusions from these facts. First, they 
contended that an equitable exchange does not require an exchange of 
an American city for each foreign city granted to a United States 
airline. "They contend that a proper evaluation of the right to serve 
a leading United States city and the United States market generally 
(access to which is provided by service to 1 of the 5 leading cities) 
gives the foreign carrier far more than the United States gains from 
access to any numbe r of cities in most foreign countries. T hus, rights 
to New York give a foreign carrier access to the largest single market 
in world air transportation. In 1954 this market generated 9,244,157 
domestic and international passengers. 

No other city in the world matches the present and potential air 
transport volume of New York. The largest traffic centers outside of 
the United States are London, Paris, and Rome, which in 1954 gen- 
erated 2,242,598, 1,638,469, and 913,074 international and domestic 
air passengers, respectively. 

Comparable markets in the United States are Miami, the 6th rank- 
ing United States city with 2,536,599 international and domestic pas- 
sengers in 1954; Atlanta, Sth ranking with 1,707,936; and Kansas City, 
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15th ranking with 923,080 passengers. No airline would consider 
trading New York for 1 of these 3 cities. Yet such is the disparity of 
economic benefits between United States and foreign cities that grant- 
ing Chicago, Los Angeles, or Washington to a foreign airline to obtain 
rights at a foreign city would be the equivalent of “trading one of our 
smaller cities for New York. 

The Civil Aeronautics Board, on the other hand, argued that such 
valuation was not persuasive with foreign governments because the 
value of the United States market cannot be measured in a vacuum; 
it is valuable only as Americans travel to foreign countries. The Board 
said in effect that the foreign cities are an inseparable ingredient of the 
very value we claim; unless an American has some place to go, there 
is no market to serve. Since foreigners control the foreign city, they 
have equal claim to the value of the United States market. 

This argument overlooks, we believe, the value of the analysis in 
bargaining for second and third cities in the foreign country. Once 
the foreign airline operates to one United States city, such as New 
York, a flow is established. It is that flow out from New York alone 
which is so great a value that the foreign state should offer United 
States carriers access to a second city in its homeland to attempt, 
even in limited measure, to match the American grant. 

We are disappointed that, at least in the presentation thus far made 
and from the fact that manv of the route exchanges gave an additional 
United States city for rights to each foreign citv granted to the 
United States, there was no indication that the CAB prepared such 
evaluations, or used them as bargaining weights in seeking United 
States air transport rights. 

The airlines contended further that there was inadequate valuation 
of the “beyond rights” obtained by a Kurope an carrier, in both 
directions, when it is given access to the United States market. This, 
too, is part of the highly prized United States market. European 
carriers by virtue of their geographic location gain the opportunity 
to carry American travelers not only to their eda country in Europe 
but to and from many countries both intermediate to and beyond 
their home country. 

The exchange made between the United States and Germany illus- 
trates the problem. The United States carriers were given ri: zhts to 
operate “beyond” Germany to points in the Near and Far East. The 
question in issue in this negotiation, as in several others, was whether 
the grant of “beyond” rights to the German carrier to serve South 
America was necessary or equitable. To evaluate the arguments, pro 
and con, of this controversy it is necessary first to review certain 
aspects of international air transport routes and the geographic and 
economic position of the United States in relation to other countries. 

The primary justification for the operation of an airline between 
Germany and the United States is to serve the Germans who wish to 
come to the United States and the Americans who wish to go to 
Germany. This is the traffic to which both our own and the German 
carriers can lay some prior claim. Fortunately for the German carrier, 
however, by extending its operations—and it needs no approval from 
the United States to do so—beyond Germany to Scandinavia, Switzer- 
land, Italy, Greece, Turkey, Pakistan, India, and Siam, and elsewhere, 
it can also offer, and will if it follows the merc handising practices and 
enterprise of other European carriers, to the American public a service 
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to the latter places. In spite of the fact that the traffic between the 
United States and Austria is traffic to which Austrian ard American 
operators should have the first claim, the geography of Europe permits 
the German airline to offer substantially as good service as either of 
the operators of the two countries primarily concerned. ‘The net result 
is that the already great value to the German airline of serving the 
New York area is enhanced enormously by its ability to carry United 
States travelers to countries bevond Germany. 

'This benefit of operating to the United States consists of access to 
two flows of traffic. It consists of the traffic between the United 
States and points intermediate to Germany and also the traffic be- 
tween the United States and points bevond Germany. Nor is it 
limited to German airlines. This valuable privilege of carrying traflic 
to other than their home country apolies to all of the major European 
airlines. 

The airlines contend that this result to foreign carriers is an economic 
gain derived from operating to the United States which should be 
used in the negotiations as any other bargaining value to protect or 
advance United States air transport interests. 

Due to lack of complete traffic data, inasmuch as foreign carriers 
do not report the true origin and destination of traffic carried on their 
services in and out of the United States, there is no exact means of 
measuring “beyond rights” granted to the United States carriers, 
Converselv, it is not completely feasible to evaluate rights obtained 
by a foreign carrier for participation in traffic moving between the 
United States and points beyond the homeland of the carrier. These 

rights are commonly referred to as “fifth freedom privileges.” There 
is no doubt the revenue derived from a passenger traveling between 
the United States and India is greater than that obtained from a 
passenger traveling between Holland and India. However, there was 
agreement among the carriers that these ‘fifth freedom privileges” 
represent a very important right and one that the United States should 
continue to obtain for its airlines. 

Based on the United States carriers’ reports to the CAB for the 
months of March and September 1954, the following estimates were 
introduced at the hearings to demonstrate the value to foreign-flag 
airlines of carrying traflic to other than their home countries (normally 
referred to as third-country traffic) is enormously greater than the 
rights which American-flag carriers obtain when they receive permis- 
sion to land in a city of one of those European countries. ‘The number 
of travelers from a country such as Holland, Denmark, or Israel to 
points farther east is far smaller than the number in the United States 
to these points. Thus, the number of travelers between Germany 
and India in 1954 was 826 but the number between the United States 
and India was 9,680. Furthermore, the greater value to the foreign 
carrier from serving the United States is indicated by the value of the 
revenue to the airline. When the American-flag airline picks up a 
passenger in Paris going to Rome, the revenue earned is far smaller 
than when the Italian airline picks up a passenger in New York 
destined to Paris, or the French line a New York-Rome passenger. 
The fare the American-flag carrier will earn from the transportation 
from Paris to Rome equals $53.20, whereas the fare the Italian carrier 
will earn per passenger equals $310. In order for the American carrier 
to earn as much from the Paris-Rome market as the Italian earns from 
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the New York-Paris market, he must carry more than five times the 
number of passengers as does the Italian airline. Due to the geo- 
graphic location of the United States, this country does not have 
parallel or compensatory opportunities. 

This disparity between the United States and German airline oper- 
ators by virtue of their respective geographic location was illustrated 
as follows: By being able to operate between Germany and India, 
the United States carriers may compete for only 826 German tourists 
to India; but the German carrier’s access to the United States permits 
it to compete for 9,680 United States-India travelers. Putting this 
in dollars, the German carrier is given a right to compete in the 
United States-India market of some $13,500,000, whereas the United 
States carrier receives only a right to compete in the Germany-India 
market valued at $694,000. On this basis, one is worth about 19 
times the other. In a similar vein, Germany-Beirut traffic carried by 
United States airlines earned $78,600 a year; but United States- 
Beirut traffic carried by United States carriers alone earned $1,507,000. 
Actually, it was shown that all traffic carried by the United States 
carriers between Germany and third countries—third-country traffic 
for the United States—had a value of something over $1,300,000 a 
year, while the amount of traffic carried only by United States carriers 
between the United States and selected third countries—which would 
be third-country traffic for Germany, and for which the German 
airline could compete—was nearly $82 million a year. This $82 
million carriage, of course, represented only a part of the market 
between such points available to the Germans. It can be seen how 
important geography was to the creation of this marked disparity. 

The above gives some further indication of the potential traffic 
values available to the German airline under the new agreement, but 
estimates were also submitted of the advantages already being enjoyed 
by European airlines which are operating between the United States 
and points intermediate to and beyond their homeland. These 
estimates show those airlines gain $33 million from this third-country 
trafic to and from the United States contrasted with $12,916,000 
earned by the United States carriers from traffic carried between those 
foreign countries and third countries. 

Comparison of estimated third-country passenger traffic carried by sele ‘ted foreign-flag 
and United Siates-flag carriers over the North Atlantic, year 19538 


Secured by 
Secured hy for- | United States 
` eiun carriers | carriers from 
Carrier | : | homeland of 
| United States | foreien carrier 
| indicated 


from t^« 


| $9, 273, 000 $53, 000 
SAS. | 7, 839, 000 105, 000 
Sabena : : - | 5, 150, 000 100, 000 
BOAC... 3, 408, 000 2, 892, 000 
Air France . 1 4, 826, 000 3, 911, 000 
Swissair... d 2, 526, 000 783, 000 


-—— - - - aeons -= ae = — — - — 


! Includes New York-Mesico City 1954 ficures. 


_A further indication of the value placed by a foreign airline on the 
air travel market between the United States and third countries is the 
advertising they support in such countries. The attached examples 
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of ads placed in United States newspapers by foreign carriers illus- 
trate the efforts they make to carry this fifth freedom traffic. (See 
appendix.) 

It is illustrated further by the extracts from pamphlets used by 
KLM (the Dutch airline) to persuade residents of Houston and Los 
Angeles of their geographic proximity—not to Amsterdam, but to all 
the European metropolitan areas KLM serves. 

It seems clear to us from the testimony presented that our generos- 
ity has curtailed United States participation in major markets of 
international travel. In the transatlantic travel market, for example, 
which represents more than 55 percent of all international travel to 
and from the United States (excluding transborder travel), United 
States-flag carriers hauled only 51 percent of this traffic in 1954 as 
compared with 83 percent in 1946. The fact that more than 70 
percent of all travelers to and from the United States are United 
States residents emphasizes the significance of this situation. Further- 
more, this deals with the past, and does not reflect the impact of 
partially implemented or unimplemented route grants, such as those 
to Germany. 


VI. CONCLUSIONS AND RECOMMENDATIONS 


A. General observations 

There is no desire on our part to see the United States unfairly or 
artificially restrict the growth of our foreign-flag competitors, large or 
small, providing they are engaged in traffic recognized as primary 
under the worldwide system of agreements into which the United 
States has freely and generously entered. They are to be respected 
and allowed to share in a prosperous international airline industry. 
Under the system of regulated competition recognized for over a 
decade in these many agreements, they can prosper in relation to the 
volume of traffic between their country and ours. Indeed, many 
of them are extremely formidable competitors, not only because of 
their inherent ability but because of their low wage rates and the 
support accorded them by their respective governments. 

However, no foreign-flag airline competitor to the United States-flag 
carriers should be allowed to prosper at the expense of the United States 
by engaging in traffic to which it does not have a primary entitlement. The 
United States has a legal and moral right to regulate competition of 
this variety, and such action cannot be considered as contrary to the 
general principle of liberality in international trade to which the 
United States properly adheres. The United States, as the leader 
of the free world, has a duty both to itself and to others to maintain 
a strong international air transport system, and at reasonable cost 
to the taxpayers. Under the American system, this should be 
accomplished by private enterprise companies which pay salaries and 
wages commensurate with the American standard of living. 

It would be no contribution to the welfare of the free world, and 
certainly not to the welfare of the people of the United States, if 
America’s international air transport system were to follow the de- 
plorable downward path of the United States-flag maritime industry. 
A sound basis for avoiding such a catastrophe has existed since 1938 
in the Civil Aeronautics Act, and since 1946 in the so-called Bermuda- 
type bilateral air transport agreements. It is only necessary to apply 
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these two resources in accordance with their basic principles and in 
the light of the economic realities which will confront us over the next 
decade. Nothing fundamental needs to be changed, but the policy 
direction, and the day-to-day decisions of those responsible for han- 
dling these matters in our Government, need to be sharply reoriented. 
If they are not, United States-flag carriers’ now declining participation 
in the world air market will continue. We have tended to bargain 
away too frivolously the value of the United States market; this poor 
bargaining has resulted in the loss of American dollars to American-flag 
carriers. This criticism is not chauvinistic; it is based upon just plain 
good business sense. 


B. Specitic recommendations 


1. The committee has not found any occasion to criticize the Ber- 
muda principles. The United States is committed to the Bermuda 
principles; the airlines endorse them; and no feasible substitute has 
been suggested either in the committee or subcommittee hearings. 

2. Having committed itself to the Bermuda principles, the United 
States should see to it that they are enforced with respect to the op- 
erations of foreign carriers, consonant with the discussions in the body 
of the report. 

3. The United States should not make route grants which cannot 
economically be operated without violating Bermuda capacity 
principles. 

4. The record before the committee pointed up the inadequacy of 
preparation for the German negotiations, and the great necessity for 
careful, thorough preparation and use of economic data in the future. 

5. Under the Civil Aeronautics Act, the CAB is the agency of Gov- 
ernment vested with the responsibility to develop an air transportation 
system properly adapted to the present and future need of the foreign 
commerce of the United States. This requires the Board to assert 
fully its responsibility as the principal aviation adviser to the executive 
branch of the Government on international air agreements. 

6. Many of the inadequacies of the German agreement, we believe, 
result from the failure of the Government to confer with and to allow 
sufficient participation by representatives of the airline industry. It 
is important that our Government avail itself of the expert assistance 
within the air transport industry. The committee recommends the 
following principles for Government consultation with United States 
air carriers in connection with air transport negotiations: 

(a) Interested carriers should be advised by the Government 
prior to any discussions with respect to negotiations for air trans- 
port agreements. 

(b) Full and complete opportunity for discussion between inter- 
ested carriers, on the one hand, and the Government, on the 
other, should precede any formal negotiations respecting air trans- 
port agreements. 

(c) Prior to any discussions with foreign countries respecting 
air transport agreements, representatives of all interested carriers 
should consult fully with United States Government representa- 
tives. 

(d) Prior to the formal negotiations on air transport agree- 
ments, a representative of interested carriers should be made a 
duly accredited member of any delegation appointed to negotiate 
such agreements. As a duly credited official representative of 
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the delegation, a carrier representative should be included not 

only in all negotiating sessions but also in all United States dele- 

gation meetings, and be given a fair and reasonable opportunity 
to consult with his principals before any ultimate decision is 
made. 

(e) Also, throughout the negotiations, the interested carrier 
representative should be consulted. We cannot emphasize too 
strongly our view of the necessity of our Government's securing 
the benefit of the comment of such representatives at every stage 
of the negotiation. 

7. Based upon the hearings to date and additional data studies by 
the committee, it appears that the German route exchange is eco- 
nomically unsound. In the absence of a satisfactory renegotiation, 
the Government should insist upon performance of the basic princ iples 
of the agreement and make full use of the agreed rights to consultation 
ul der article 12, or even termination under article 16 if abuses develop. 

The Department of State should create appropriate and adequate 

fa xcilities to handle the negotiation of air transport agreements and 
consultations under them. This undertaking by the Department of 
State should result in the creation of posts of rank and responsibility 
commensurate with those of foreign governments, and qualified 
Foreign Service officers should be selected to fill them. With the 
development of international aviation, it seems clear that it would be 
necessary to have several persons, some able to travel abroad and 
some to remain in Washington, to cope with the many negotiations 
and consultations which will be required in this field. 

The subcommittee should continue to function in order (1) to 
observe the development by the Government of a procedure for 
working with the carriers; (2) to insure that such procedure is satis- 
factory; and (3) to watch the formulation of an effective program for 
enforcement of the Bermuda principles—all in all, so that we can be 
certain, at this important transitional stage, of the maintenance of the 
deserved preeminence of the United States in world air transport. 


Since preparation of this report, the subcommittee has received 
from the CAB a letter dated April 3, 1956, reproduced below, setting 
out the procedure they propose to follow in the negotiation of inter- 
national air agreements. 


Civin Arronavtics Boarp, 
Washington, April 8, 1956, 
Hon. Grorce A. SwaTHERS, 
United. States Senate, Washington 25, D. C. 


Dear SENATOR Suartens: At the close of the hearings before the 
special subcommittee of the Interstate and Foreign Commerce Com- 
mittee on March 22, you requested that the Board advise you con- 
cerning a procedure 'to be followed with respect to coordination be- 
tween ‘the Board and the industry in connection with the negotiation 
of air transport agreements with foreign governments. The proce- 
dure described below has been followed in recent negotiations and, 
since we believe that it has proved effective from the standpoint of both 
the government and industry, it is proposed that this procedure con 
tinue to be followed in the future. 
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In preparing for a negotiation, a letter is addressed to the Air 
Transport Association describing any issue expected to be of particular 
significance and setting forth whatever information is known with 
respect to the routes to be requested by the foreign government. The 
letter also invites all interested airlines to attend a meeting with the 
Board for the purpose of expressing their views on the pertinent issues 
and the routes desired by the foreign government, as well as any routes 
which United States carriers may wish this Government to request in 
their behalf. In this connection, the airlines are strongly encouraged 
to present economic analyses in support of their own views and to 
indicate the extent of the impact on their own operations to be ex- 
pected from the possible grant of specific routes requested by the 
foreign government. The carriers are also requested to supplement 
any views expressed orally with written statements, if they so desire. 

The selection of its members whose interests may be affected by a 
specific negotiation and who should accordingly be represented at the 
meeting is left to the Air Transport Association. However, if it ap- 
pears to the Board that the interest of any United States airline not a 
member of the ATA may be involved, the Board addresses directly 
to such carriers letters similar to those sent to the ATA. The State 
Department is also requested to be represented at these meetings in 
order to have the benefit of the views of the carriers and also to con- 
tribute any appropriate information concerning the foreign relations 
aspects of the negotiation. 

In some instances at the meetings between the Board and the indus- 
try, the carriers’ interests are sufficiently parallel to permit an expres- 
sion of their views by an ATA spokesman. More frequently, however, 
the interests are so diverse that ATA cannot undertake to speak for 
the industry and the individual carriers express their own views. 
Consequently, in reaching its decisions on a proposed route exchange 
to be recommended to the Department of State, the Board must 
attempt to resolve the conflicting interests of United States airlines. 

During the active stage of negotiations, the industry is requested to 
furnish an adviser to the United States delegation, who is most 
frequently a member of the ATA staff and attends, usually as an 
observer, negotiating meetings between the United States and foreign 
delegations. He also frequently participates in United States dele- 
gation meetings held before and after negotiating sessions to determine 
strategy. Although a primary function of the industry adviser is to 
keep the airlines ‘informed of developments in the negotiation, the 
members of the delegation meet directly with the representatives of 
the individual carriers present at the site of the negotiations, usually 
after each negotiating session, to present developments, acquaint 
them with the Government views, and obtain the individual airline 
views on current proposals. Where appropriate, the airline repre- 
sentatives are asked to assist in preparing United States positions and 
to advise on the text of intergovernmental notes or modifications to 
the standard text of the agr eement, where needed. The industry also 
receives reports of the progress of the negotiations by means of meet- 
ings arranged in Washington by the Board. ‘The State Department 
1s represented at these meetings which frequently assume an impor- 
tance at least equal to that of "the similar meetings held prior to the 
opening of the negotiation by reason of the need to consider modifica- 
tions to initial United States positions, 
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It should be pointed out that in some instances, as in our recent 
negotiation with India, the foreign government is unwilling to admit 
industry observers to the negotiating sessions. In such instanees, the 
United States delegation makes every effort to keep ‘the ‘airline repre- 
sentatives as fully informed as possible at all stages of the negotiation. 

Of course, it must be understood that the Department of State takes 
the position that the actual conduct of negotiations is its responsi- 
bility. This was recently reiterated and elaborated in connection 
with the British negotiations held in London March 5-16, 1956, and 
which were concerned principally with route and rate problems. 
Prior to the negotiations, the Department notified the Board by letter 
that “following careful consideration in recent months of the designa- 
tion of the chairmen of delegations to bilateral aviation negotiations, 
the Department has now come to the conclusion that it should 
establish as a general principle that the chairmen of future aviation 
negotiations should be drawn from the personnel of the Department." 
In explanation of this position, it was further stated that “this decision 
is based upon the statutory responsibility of the Department to con- 
duct negotiations with foreign countries and also because of the fact 
that the public generally looks upon the Department as being pri- 
marily responsible in this field and hence the success or failure of any 
given negotiation reflects directly upon the Department of State." 

The Board is deeply appreciative of the interest of the subcommittee 
in the problems associated with the negotiation of United States air 
transport agreements and is very glad to have the opportunity to set 
forth for you the above-described procedure respecting Government- 
industry coordination in these negotiations. 
Sincerely yours, 

Ross Riziey, Chairman. 


This procedure appears to be very similar to that in effect when the 
German agreement was under consideration. It is, we hope, sufficient 
to say that if this procedure was effective at all, the days spent in 
hearings, this report, and all the other activities engaged in by both 
the full committee and the subcommittee on this subject would not 
have been necessary. 

There are one or two things in this letter that should be emphasized. 
For example it is stated that India was “unwilling to admit industry 
observers to the negotiating sessions." Our specific recommendation 
No. 6 would take care of that problem. It should be remembered 
that the foreign governments involved in these negotiations are either 
the sole owner, or à majority owner, of the airline involved. Hence, 
automatically "industry" is represented on their delegations. ‘The 
United States should not allow itself to be placed at a disadvantage. 

The letter also indicates a serious tug-of-war between the State 
Department and the CAB as to just which agency is the dominate 
one in these negotiations. This problem, while never actually brought 
out into the open, was clearly indicated as being serious throughout 
the hearings. It was only after a State Department indication of 
stalemate during the formal negotiations in Washington, D. C., that 
the CAB and State Department met in secret, and then announced 
the routes to be awarded to Germany. 

This type of problem must be resolved, if necessary by legislation: 





APPENDIX 


The following extracts from ads, selected at random from various 
publications, point up the value foreign airlines place on their “and 
beyond” rights in Europe which opens up third-country traffic to them 
once access to the United States market is granted. 

Testimony indicated that the United States negotiators placed 
heavy emphasis on primary traffic values, overlooking other valuable 
rights inherent in route exchanges. The trend noticeable in all these 
ads supports that testimony. 

Lufthansa (German Airlines), in the New York Times, April 1, 
1956: 

“First class and Tourist Service from New York non-stop 
to Europe." 
“Direct Chicago Service to Europe via Montreal and Man- 
chester, England, effective April 22.”’ 
“New York to Paris Super G Service also in effect 
April 22.” 
“Fast, reliable Air Cargo Service to all Europe.” 
In the New York Times, January 1, 1956: 
“A dream of a service. . . Lufthansa to Europe.” 
Air France, in the New York Times, February 26, 1956: 
“Frankfurt only $493.60 round trip.”’ 
“New York to Frankfurt. At no extra cost visit Paris- 
London-Brussels-Amsterdam-Dusseldorf.”’ 


In the New York Herald Tribune, February 11, 1955: 
"Rome—On the same fare visit Paris-London-Brussels- 
Stuttgart-Zurich-Milan.”’ 
IAL (Icelandic Airlines), in the New York Times, March 18, 
1956: 
“Lowest Air Fares to Europe! Scheduled CAB Certifi- 
cated Flights from New York.” 


Swissair, in the New York Herald Tribune, January 13 and February 
8, 1956: 


“Middle East.” “Vienna.” 


Sabena (Belgian World Airlines), in the New York Times, March 18, 
1956: 


“Fly Sabena Direct to Paris-London-Rome-Brussels- 
Manchester-Milan-Shannon-Frankfurt-Naples-Amsterdam- 
Munich-Nice.” 
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SAS (Scandinavian Airlines System), in the Washington Post and 
Times Herald, the New York Times, and the New York Herald 
Tribune on dates ranging between October 1955 and March 1956: 


“European Holiday.” “To all of Germany”. “Fly SAS 
to Germany—Bremen-Hamburg-Frankfurt-Dusseldorf- 
Munich-Stuttgart.” “Fly to Europe on SAS—visit Extra 
Cities at no extra cost.” “Fly SAS to Africa.” 


KLM (Royal Dutch Airlines), in booklets distributed in Los 
Angeles, California and Houston, Texas, titled: 


“Los Angeles, Direct Neighbor to Europe.” 
“Houston, its place in World Air Traffic." 


O 





Calendar No. 1897 


84TH CONGRESS } SENATE REPORT 
2d Session No. 1876 


AUTHORIZING MODIFICATION OF THE FLOOD-CONTROL 
PROJECT FOR MISSOURI RIVER AGRICULTURAL 
LEVEES IN RICHARDSON COUNTY, NEBR. 


Aprit 30 (legislative day, Aprit 26), 1956.—Ordered to be printed 


Mr. Cuavez, from the Committee on Public Works, submitted the 
following 


REPORT 


[To accompany S. 1358] 


The Committee on Public Works, to whom was referred the bill 
(S. 1358) to authorize modification of the flood-control project for 
Missour River Agricultural levee unit 513-512-R, Richardson 
County, Nebr., having considered the same, report favorably thereon 
with amendments and recommend that the bill às amended do pass. 

The amendments are as follows, and are indicated in the bill as 
reported: 

Page 2, line 1, strike out the colon and the remainder of line 1 
through the figure ‘‘(2)”’ on line 8. 

Page 2, line 13, strike out the last sentence through line 16. 


PURPOSE 


The purpose of the bill, as amended, is to authorize Federal partici- 
pation in the cost of reconstructing a bridge, destroyed by the flood of 
1951, over the Nemaha River in Richardson County, Nebr., in con- 
nection with a unit of the Missouri River agricultural levees, at an 
estimated Federal cost of $163,500. 


AMENDMENTS 


The bill as introduced would authorize Federal participation in 
alteration and construction of two bridges across the Nemaha River 
in Richardson County, Nebr. Alteration and modification of one of 
the bridges has been accomplished by local interests, and the bill has 
been amended to eliminate reference to said bridge. 





— 
= 


LIPSEY ETE SITY : 


2 FLOOD-CONTROL PROJECT IN RICHARDSON COUNTY NEBR, 


DISCUSSION 


The Flood Control Acts of 1941 and 1944 authorized a plan of 
improvement providing for a series of levee units and appurtenant 
works along both sides of the Missouri River from Sioux City, Iowa, 
to the mouth, for the protection of agricultural lands and small com- 
munities against floods, subject to the condition that local interests 
provide without cost to the United States all lands, easements, and 
rights-of-way necessary for the construction of the project. 

Local interests have stated that the Richardson County engineer 
was advised by letter from the district engineer, Kansas City Engineer 
District, in April 1949, that the Federal Government would participate 
in highway bridge alterations for unit 513-512-R. Subsequent to 
transmission of the above letter, the situation was reviewed in the 
Office, Chief of Engineers, who advised the local interests in March 
1951, that performance of the bridge and highway alterations at 
Federal expense would not be in accordance with the provisions of the 
authorizing act. 

When portions of levee unit 513-512-R were completed in 1949 
and 1950, local interests furnished the necessary rights-of-way for the 
levees and channel improvements along the Nemaha River, but did 
not complete the alterations of the highway bridges involved. 

Shortly after the local authorities were notified of the inability 
of the Federal Government to undertake the work concerned, tl 
upper bridge was raised and preparations were made to raise tl 
bridge near the mouth of the river, but extreme high waters on t 
Nemaha River in July 1951, washed the bridge away and it has not 
yet been replaced. 

The committee is aware that accomplishment of work of this typi 
is one of the customary legal requirements for local cooperation, but 
that such work is often performed with Federal participation under 
certain conditions. Since the county has already accomplished thi 
work of raising and altering the one bridge, the committee doe S not 
believe that Federal contribution toward such cost is warranted, and 
has amended the bill acc ordingly. 

The committee does believe, however, that since local inter 
were for 2 years under the impression that the Federal Governme 
would participate in the bridge alterations, and as the lower olim 
was destroyed by an extraordinary flood, Federal participation in thi 
replacement of that bridge to the limit of the excess of its replacemen 
cost over what it would have cost the county to raise it prior to 
the 1951 flood, is justifiable and warranted. The estimated Federal 
cost of the proposed construction and alteration is $163,500, and the 
bill authorizes appropriation of such sum. 

Comments of the Department of the Army and the Bureau of th 
Budget on S. 1358 are as follows: 


i 
he 


DEPARTMENT OF THE Army, 
April 4, 1956, 
Hon. Dexxis CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to S. 1358, 84th 
Congress, a bill to authorize modification of the flood-control project 
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for Missouri River agricultural levee unit 513-512-R, Richardson 
County, Nebr. 

''he Department of the Army has considered the above-mentioned 
bill. The purpose of the bill is to authorize modification of the project 
for Missouri River agricultural levee unit 513-512-R lying within the 
area of Drainage District No. 1 in Richardson County, Nebr., to 
include at Federal expense the relocation and construction of certain 
highway bridges over the Nemaha River as follows: (1) Altering an 
existing bridge 24; miles southwest of Rulo by raising the existing 
approach spans and piers, adding 36-foot spans and abutments to 
the ends of the bridge, and constructing approach embankments; 
(2) constructing a new bridge near the river mouth to replace a 
structure destroyed by the flood of 1951, the new bridge to be 300 
feet long with a 22-foot roadway. 

The flood control project for levee unit 513-512-R was authorized 
by the act of August 18, 1941 (55 Stat. 638), as modified by the ac 
of December 22, 1944 (58 Stat. 887), subject to the condition that 
local interests provide without cost to the United States all lancs 
easements, and rights-of-way necessary for the construction of the 
project. The Department has interpreted this provision to include 
highway alterations at the expense of local interests. For this 
project, local interests have furnished rights-of-way with the excep- 
tion that they have not completed the alteration of the highway 
bridges involved. Local interests contend that the alterations should 
be at Federal expense, their contention being based primarily on 
indications in a letter from the district engineer at Kansas City, Mo., 
to the Richardson County engineer dated April S, 1949, that the 
Federal Government would participate in highway bridge alterations. 
Subsequent to the date of that letter, a complete review of the situa- 
tion by the Department in Washington led to the conclusion that 
performance of the work at Federal expense would not be in accord- 
ance with the authorizing act, and local interests were so advised bs 
letter of March 6, 1951. 

In April 1951, after local authorities had been notified of the in- 
ability of the Federal Government to undertake the work concerned, 
a large portion of the Federal levee and channel improvement project 
along the Nemaha River had been completed. Shortly thereafter, 
local interests even though protesting the change in the original agree- 
ment raised the bridge referred to at (1) above and undertook prep- 
aration for raising the other bridge. In May and July 1951, extremely 
high waters occurred on the Nemaha, and in the latter month, the 
bridge near the mouth of the river failed. 

Thus, the original agreement by the district engineer indicated 
erroneously that the Federal Government would participate in the 
bridge alterations under consideration. Local interests accepted the 
project with this understanding which was not corrected for almost 
2 years. 

In the attached letter to the Committee dated February 7,1956, 
the Bureau of the Budget states that it considers that S. 1358 should 
be amended to provide (a) that any Federal participation in the 
replacement of the washed-out bridge should be limited to the excess of 
its replacement cost over what it would have cost the county to raise it 
prior to the 1951 flood and (5) that no Federal participation in the cost 
of raising the other bridge is warranted, since the county has already 
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accomplished the work as one of the customary legal requirements fo: 
local participation in the cost of this type of project. 

While the Chief of Engineers had recommended no objection to the 
enactment of S. 1358, in view of the comments of the Bureau of the 
Budget the Department of the Army suggests that the bill be amended 
so as to provide for Federal participation in the construction of only 
the new bridge near the mouth of the Nemaha River. This could be 
accomplished by deleting that portion of page 2 referring to the bridge 
2% miles southwest of Rulo, Nebr. The cost of the alteration and 
construction proposed in the bill if so modified is estimated to be 
$163,500. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
WILBER M. BRUCKER, 
Secretary of the Army. 


ee 


Executive Orrice oF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., February 7, 1956. 
Hon. Dennis CHaAvez, 
Chairman, Committee on Public Works, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuatrman: This is in reply to your letter of March 
9, 1955, requesting the views of the Bureau of the Budget on S. 1355, 
a bill to authorize modification of the flood-control project for Mis- 
souri River agricultural levee unit 513-512-R, Richardson County, 
Nebr. 

The purpose of the bill is to authorize Federal participation in the 
cost of altering two bridges over the Nemaha River in Richardson 
County, Nebr., in connection with Missouri River agricultural levee 
unit No. 513-512-R. It is our understanding that one of the bridges 
has already been raised by local interests, and that the other was 
washed out by a flood in July 1951, and has not yet been replaced. 
The bill, if enacted, would permit the United States to contribute 
toward the cost of the work already performed on the first bridge and 
to reconstruct the other bridge. 

On the basis of the facts contained in the report on S. 1358 which 
the Department of the Army will submit to your committee in tho 
near future, the Bureau of the Budget considers (a) that any Federal 
participation in the replacement of the washed-out bridze should be 
limited to the excess of its replacement cost over what it would have 
cost the county to raise it prior to the 1951 flood and (6) that no 
Federal participation in the cost of raising the other bridge is war- 
ranted, since the county has already accomplished the work as one 
of the customary legal requirements for local participation in the cost 
of this type of project. 

Accordingly, the Bureau of the Budget would have no objection to 
enactment of S. 1358 if amended to limit its application consistent 
with the above comments. 

Sincerely yours, 
Percy Rapparort, 
Assistant Director. 
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84rH CoNGRESS SENATE REPORT 
2d Session No. 1877 


AMENDING THE ACT ENTITLED “AN ACT TO PROVIDE BETTER 
FACILITIES FOR THE ENFORCEMENT OF THE CUSTOMS AND 
IMMIGRATION LAWS,” TO INCREASE THE AMOUNTS AUTHOR- 
IZED TO BE EXPENDED 


Aprit 30 (legislative day, Aprit 26), 1956.—Ordered to be printed 


Mr. Cuavez, from the Committee on Public Works, submitted the 
following 


REPORT 


[To accompany H. R. 6769] 


The Committee on Public Works, to whom was referred the bill 
(H. R. 6769) to amend the act entitled ‘An act to provide better facili- 
ties for the enforcement of the customs and immigration laws," to in- 
crease the amounts authorized to be expended, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE oF THE BILL 


The purpose of this bill is to increase the existing limitations on the 
amount of funds which may be expended for the purpose of providing 
facilities for the enforcement of the customs and immigration laws, 
where suitable facilities are not available, from $15,000 and $30,000 to 
$30,000 and $60,000, respectively. 


DISCUSSION 


The existing law provides for the acquisition of land and the erection 
of buildings, sheds, and office quarters, including living quarters for 
officers where none are otherwise available, to aid in the enforcement 
of the customs and immigration laws along the Canadian and Mexican 
borders. 

The total amount expended on any one project for the use of one 
department, including the cost of the site, is now limited to $15,000, 
and where the facilities are provided for the joint use of the Customs 
and Immigration and Naturalization Service, the combined cost is 
limited to $30,000 for any one project. 
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The original law enacted in 1930 contained a $6,000 limitation; 
$3,000 for each Service. The law was amended in 1940 increasing the 
limitation to $5,000-$10,000, and in 1951 to the present $15,000- 
$30,000. 

The Treasury Department has advised the committee that the 
present authorization of expenditures for obtaining sites and erection 
of buildings for office and living quarters for personnel of the Customs 
and Immigration Service along the borders is grossly inadequate, 
Present costs of property and construction, together with the large 
increases in the volume of work involved in maintaining the integrity 
of our Canadian and Mexican borders, makes it essential that the 
present ceiling on expenditures be raised to provide adequate facilities. 

The committee is aware of the unsatisfactory condition of many of 
our border stations and the urgent need for their improvement. It 
therefore believes that this legislation is highly desirable and recom- 
mends its enactment. 

Enactment of this legislation was requested by the Department of 
the Treasury, and it has been endorsed by the Department of Justice 
and the Bureau of the Budget. Letters from these Departments are 
as follows: 

TREASURY DEPARTMENT, 
June 7, 1955. 


THE PRESIDENT OF THE SENATE. 

Sin: There is transmitted herewith a draft of a proposed bill entitled, 
“To amend the act entitled ‘An act to provide better facilities for the 
enforcement of the customs and immigration laws,’ to increase the 


amounts authorized to be expended.” 

The purpose of the proposed legislation is to increase the existing 
limitations of $15,000 and $30,000 to $30,000 and $60,000 respectively, 
on the amounts of funds which may be expended to provide facilities 
for the enforcement of the customs and immigration laws, where. no 
suitable facilities exist. There is attached a memorandum setting 
forth a detailed analysis of the proposed legislation. 

The Department of Justice joins the Treasury Department in urging 
the enactment of this legislation. 

It would be appreciated if you would lay the bill before the Senate. 
A similar proposed bill has been transmitted to the Speaker of the 
House of Representatives. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this proposed legislation 
to the Congress. 

Very truly yours, 
H. Cuapman Ross, 
Acting Secretary of the Treasury. 


MEMORANDUM RE TREASURY PROPOSED BILL, TO AMEND THE 
ACT ENTITLED “‘AN ACT TO PROVIDE BETTER FACILITIES FOR 
THE ENFORCEMENT OF THE CUSTOMS AND IMMIGRATION 
LAWS," TO INCREASE! THE AMOUNTS AUTHORIZED TO BE 
EXPENDED 
The act of June 26, 1930 (46 Stat. 817), as amended by 


the act of October 10, 1940 (54 Stat. 1091), and by the act 
of September 26, 1951 (65 Stat. 336 (U. S. C. 1952 edition, 
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title 19, sec. 68)), authorizes the Secretary of the Treasury 
and the Attorney General to expend, from the funds appro- 
priated for the general maintenance and operation of the 
Customs and the Immigration and Naturalization Services, 
respectively, the necessary amounts for the acquisition of 
land and the erection of buildings, sheds, and office quarters, 
including living quarters for officers where none are otherwise 
available, for the purpose of providing better facilities for 
enforcement at points along the Canadian and Mexican bor- 
ders at which no Federal or other suitable buildings are 
available. 

The foregoing statute imposes a cost limitation of $15,000 
on any 1 project which is for the use of 1 department, and a 
limitation of $30,000 where facilities are provided for the 
jcint use of Customs and the Immigration and Naturaliza- 
tion Service. The proposed bill would increase these ceilings 
to $30,000-and $60,000, respectively. 

In 1930, when the original bill was enacted containing a 
$6,000 limitation ($3,000 for each Service), construction 
costs were at their lowest ebb. The majority of buildings 
erected under this authorization were built between 1932 
and 1936, and under these limitations, were 2 story, approxi- 
mately 24 feet by 34 feet, consisting of an office of less than 
14 feet by 16 feet and 2 single-bedroom living units. Even 
at that time, in order to keep the costs within the limitations, 
it was necessary to eliminate many desirable features con- 
tained in the original plans. For example, no provision was 
made for comfort facilities for the traveling public. Other 
buildings erected under the same limitations were used 
solely for office space with the second floor unfinished. 

Almost immediately it was found that these buildings 
were wholly inadequate. The purpose of the legislation was 
to provide facilities in isolated locations. No utilities were 
available, and wells, pumps, sewage, and electric light 
systems had to be provided. 

The original act was amended October 10, 1940, increasing 
the limitation to a total of $10,000; $5,000 for each Service. 
Due to restrictons placed on construc tion duri ing the war, no 
buildings were constructed under this new authority. The 
act was again amended September 26, 1951, increasing the 
limitation to $30,000; $15,000 for each Service. Plans were 
drawn and bids solicited for one station under this new 
limitation. The lowest bid received was $45,719, and this 
was for an office and only 1 residence, not 2 as was con- 
templated. One office building was constructed under the 
$30,000 limitation but many necessary features had to be 
eliminated before this was possible. Also the land was made 
available without cost to Customs. 

Experience during the past 25 years has shown that the 
plans for customs and immigration facilities must now include 
among other things, larger public space in the offices, public 
comfort facilities, separate living units, more extensively 

aved driveways, and increased sheltered inspection areas, 
n large measure these greater needs arise from the great in- 
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creases in traffic volumes which have been experienced. It is 
impossible to construct a complete border inspection station 
incorporating the above facilities under the present limita- 
tions. The ‘imitations should be increased to $30,000 for 
each Service, or a total of $60,000, where a station is con- 
structed for the joint use by the Customs and Immigration 
and Naturalization Services. In the event the limitation is 
increased, each project will be carefully examined to assure 
that only the essential facilities required for that location are 
provided. Particular attention will be given the need for 
providing housing when existing living quarters may be avail- 
able within commuting distance over the more highly de- 
veloped highways now in existence. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, July 11, 1955. 
Hon. CHARLES A. BUCKLEY, 
Chairman, Committee on Publie Works, 
House of Representatives, Washington, D. C. 


Dear Mr. Cuatrman: The Department of Justice adds its endorse- 
ment to the legislation proposed by the Department of the Treasury 
and introduced as H. R. 6769, a bill to amend the act entitled “An act 
to provide better facilities for the enforcement of the customs and im- 
migration laws,” to increase the amounts authorized to be expended, 
which is now pending with your committee. 

This bill would increase the present limitation upon the expenditures 
which may be made for obtaining a site and constructing a facility 
for the use of either the Immigration and Naturalization Service or the 
Customs Service from $15,000 to $30,000 and would increase from 
$30,000 to $60,000 the amount which may be expended upon a site 
and facility to be used by both Services jointly. 

As stated in the supporting correspondence of the Department of 
the Treasury, the present authorization of expenditures for the obtain- 
ing of sites and the erection of buildings for necessary office and living 
quarters for the use of Immigration and Naturalization Service 
personnel and Customs Service personnel along the Canadian and 
Mexican borders are grossly inadequate. Present costs of property 
and construction, together with considerable increases in the volume 
of work involved in maintaining the integrity of our Canadian and 
Mexican borders, make it essential that the present ceiling on expendi- 
tures be raised so that adequate facilities may be provided. 

The Department of Justice urges the prompt and favorable con- 
sideration of this legislation. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report, 

Sincerely, 
WiLLiAM P. Rocers, 
Deputy Attorney General. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., July 19, 1955 


Hon. Dennis CHAVEZ, 
Chairman, Senate Committee on Publie Works, 
Senate Office Building, Washington, D. C. 

My Dear Mr. CuarrMan: This is in reply to your letter of July 12, 
1955, requesting the views of the Bureau of the Budget on S. 2440, 
to amend the act entitled “An act to provide better facilities for the 
enforcement of the customs and immigration laws," to increase the 
amounts authorized to be expended. 

In view of the inadequacy of the currently available dollar limita- 
tions for the building of proper facilities at customs and immigration 
border locations, and the budgetary control that can be exercised by 
the Bureau of the Budget and Congress upon such requests in the 
normal budget consideration, the Bureau of the Budget has no objec- 
tion to increasing the limitations to $30,000 and $60,000, respectively, 
as provided by the subject bill. 

Sincerely yours, 
(Signed) Percy RAPPAPORT, 
Assistant Director. 


CHANGES IN Existinc Law 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by this bill are 
shown as follows (existing law in which no change is made is printed 
in roman; omitted matter is printed within black brackets; the new 
matter is printed in italics): 


Act oF JuNE 26, 1930, As AMENDED 
(U.S. C., 1952 edition, title 19, sec. 68) 


That to aid in the enforcement of the customs and immigration laws 
along the Canadian and Mexican borders and to provide better facil- 
ities for such enforcement at points along such borders at which no 
Federal or other buildings adapted or suitably located for the purpose 
are available, The Secretary of the Treasury and the Attorney General 
are hereby authorized to expend, from the funds appropriated for the 
general maintenance and operation of the Customs and the Immigra- 
tion and Naturalization Services, respectively, the necessary amounts 
for the acquisition of land and the erection of buildings, sheds, and 
office quarters, including living quarters for officers where none are 
otherwise available: Provided, That the total amount which may be 
so expended for any one project, for the use of one department, includ- 
ing the cost of the site, shall not exceed [$15,000] $30,000, and that 
where quarters are so erected or facilities so provided for the joint use 
of the Customs and the Immigration and Naturalization Services the 
combined cost charged to the two appropriations concerned shall not 
exceed [$30,000] $60,000 for any one project, including the site. 
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SENATE [ { Report 
No. 1878 


DEPENDENTS’ MEDICAL CARE ACT 


APniL 30 (legislative day, Aprit 26), 1956.—Ordered to be printed 


Mr. RvussELL, from the Committee on Armed Services, submitted the 
following 


REPORT 
[To accompany H. R. 9429] 


The Committee on Armed Services, to whom was referred the bill 
(H. R. 9429) to provide medical care for dependents of members of 
the uniformed services, and for other purposes, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 


AMENDMENT TO THE BILL 


Strike out all after the enacting clause and insert an amendment in 
the nature of a substitute. 


Purpose oF THE BILL 


The bill proposes to make uniform, and to expand, the medical care 
that is available to dependents of members of the uniformed services, 
a term that includes the Army, the Navy, the Air Force, the Marine 
Corps, the Coast Guard, and the commissioned corps of the Public 
Health Service and the Coast and Geodetic Survey. 

Uniformity would be achieved by statutory definitions of the 
dependents eligible for medical care and the types of care to be 
provided. 

Expansion of the available care would be achieved by authorizing 
contracts for providing medical care to spouses and children of persons 
on active duty by civilian physicians and hospitals. 


How EXISTING SYSTEM OPERATES 


The Armed Forces traditionally have provided medical care for 
dependents of military personnel whenever the necessary hospital 
space and medical officers were available and could be utilized without 
detriment to the primary mission of providing care for persons on 
active duty. 
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The statutory basis for dependent medical care is fragmentary, 
with the result that there is some disparity in the types of care pro- 
vided and the categories of dependents who are eligible to receive this 
care. For instance, the Navy does not treat dependents who have 
contagious diseases, nor does the Navy furnish hospitalization for 
nervous or mental diseases. The Army and the Air Force treat 
dependents who have contagious diseases and are not prohibited from 
furnishing domiciliary care or from treating nervous and mental dis- 
orders. While the Army and the Air Force provide care for parents- 
in-law if they receive more than one-half V their support from the 
members and for children over 21 who are physically or mentally 
incapacitated, dependents in these categories are not eligible for 
treatment by the Navy. 

When the Coast Guard is not operating as a service in the Navy, 
dependents of members of the Coast Guard are eligible for treatment 
only in facilities of the Public Health Service. 

More important than the disparities mentioned above is the fact 
that those dependents who do not have access to medical facilities of 
the uniformed services must pay for the care that they receive from 
civilian medical sources. "Those dependents who reside near medical 
facilities of the uniformed services that have unused capacity thus 
have a significant advantage over dependents not accompanying 
their sponsor, and those living in areas where facilities of the services 
are overcrowded. 


IMPORTANCE OF IMPROVED SysTEM 


Dependent medical care:is one of the items dealt with generically 
under the term of "fringe benefits." Within the past few years, the 
Congress has devoted extensive consideration to the maintenance and 
restoration of fringe benefits as part of a program to make military 
careers more attractive and to meet the competing attractions of 
private industry. Although there has been no legislative action that 
curtailed the entitlement of dependents to medical care at Govern- 
ment expense, the amount of medical care that can be furnished in 
the existing circumstances is not a powerful inducement to a career 
in the uniformed services. This is true because private industry is 
extending liberal medical care privileges and because the maintenance 
of active-duty strengths at higher than normal peacetime levels, with 
an attendant increase in the number of dependents needing care, has 
created a workload that can hardly be met by the limited facilities 
and available physicians, 

The President, the Secretary of Defense, and the Assistant Secretary 
of Defense for Manpower, Personnel, and Reserves have emphasized 
in recent communications to the Congress the desirability of liberaliz- 
ing dependent medical care as one method to motivate competent 
persons to elect a career in the uniformed services. 


Waar rar Birt Does 
TITLE I 


This title provides a uniform statutory basis for the furnishing of 
medical care to dependents of members of the uniformed services 
in the facilities of these services. By providing definitions of terms 
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and by specific inclusions and exclusions, title I sets forth the categories 
of dependents who are eligible for medical care and the types of care 
that will be provided in the facilities of the uniformed services. 

Eligible dependents.—Definitions in this title establish eligibility to 
receive medical care for wives, unmarried legitimate children under 21 
years of age, children over 21 who are incapable of self-support because 
of a physical or mental disability that existed prior to reaching this age, 
and children under the age of 23 who are full-time students. The 
children and the unremarried widows of deceased personnel are in- 
cluded. Similar definitions are provided for the dependents of female 
members of the uniformed services, except that a husband must be 
dependent on the member for over one-half of his support to be eligible 
and the unremarried widower of a deceased female member is eligible 
only if he was in fact dependent upon her at the time of her death for 
over one-half of his support because of a mental or physical disability. 

The definition of “eligible dependents” would change current 
practices under which all the Armed Forces provide medical care for 
parents who are in fact dependent on the member for more than 
one-half of their support. The committee has eliminated the eligi- 
bility of parents, since it is difficult to go this far without including 
parents-in-law, the inclusion of whom invites a logical extension to 
persons who stand in loco parentis to the member. Since more than 
95 percent of the dependents of active-duty personnel are spouses 
and children, the exclusion of parents is not considered an unreasonable 
restriction. 

Whose dependents are eligible.—Eligibility is extended under title I 
to the dependents, as defined above, of members of the uniformed 
services who are serving on active duty or active duty for training 
under a call or order that does not specify a period of 30 days or less. 
Eligibility of dependents would terminate when the member is 
released to inactive duty. Dependents of persons who died while a 
member of the uniformed services would be eligible for medical care 
in facilities of the uniformed services. "Title III extends eligibility 
to dependents of retired members and dependents of persons who 
died while retired members. 

Limitations on medical care-—The medical care authorized to be 
provided in the facilities of the uniformed services is limited to 
diagnosis, treatment of acute medical and surgical conditions, treat- 
ment of contagious diseases, immunization, and maternity and infant 
care. Dependents of Navy and Marine Corps personnel would thus 
become entitled to treatment for contagious diseases. 

txclusions and limitations —Hospitalization is prohibited for domi- 
ciliary care and for elective medical and surgical treatments. Hos- 
pitalization for chronic diseases and for nervous and mental disorders 
would be authorized only in special cases for not to exceed 12 months 
There is a general exclusion of the furnishing of prosthetic devices, 
hearing aids, orthopedic footwear, and spectacles, but exceptions may 
be made and these articles furnished at Government cost to persons 
outside the continental limits of the United States and at remote 
stations within the United States where adequate civilian facilities 
are not available Only in exceptional circumstances may home calls 
be made or ambulance service provided Dental care is prohibited 
except in emergencies, as a necessa adjunct to medical or surgical 
treatment, and outside the United States or in remote areas within 
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the United States where adequate civilian dental facilities are not 
available. 

These exclusions and limitations differ from current practices in that 
(1) the Army and the Air Force provide dental care to dependents 
generally when such action does not interfere with the dental care of 
persons on active duty, while for practical purposes the Navy pro- 
vides no dental care to dependents, (2) the Army and the Air Force 
now provide care for nervous and mental disorders when the necessary 
facilities are available and domiciliary care under emergency condi- 
tions for short periods, while the Navy does not provide care in these 
categories. 

Equal opportunity for care.—' The Secretary of Defense and the 
Secretary of Health, Education, and Welfare are required to prescribe 
regulations intended to assure that dependents of à member of one 
uniformed service shall have equal opportunity for medical care in the 
facilities of a uniformed service different from the one of which their 
sponsor is à member. 

Charges for inpatient medical care.—The Secretaries concerned are 
required to establish uniform charges for inpatient medical care fur- 
nished dependents in medical facilities of the uniformed services. 
These charges now are $1.75 per day, of which approximately $1.05 is 
attributable to the cost of subsistence items, with the remainder in- 
cluding cost of preparation and an element of service charge. 

Charges for outpatient care.—Permissive authority would be granted 
for the imposition of token charges for outpatient care if this action is 
necessary to prevent abuse of the privilege. 

Medical care authorized subject to conclusive determination of avail- 
ability.—This title also provides that the eligible dependents shall be 
furnished medical care in the facilities of the uniformed services upon 
their request if the necessary space, facilities, and capabilities are 
available. However, the medical officer in charge, or his designee, is 
empowered to make a conclusive determination as to the availability 
of the necessary space, facilities, and capabilities. 


TITLE H 


This title would empower the Secretary of Defense to contract with 
civilian sources for the medical care of spouses and children of members 
of the uniformed services on active duty or active duty for training. 
This authority is the principal new feature of the bill. 

It has been estimated that 40 percent of the eligible spouses and 
children of members of the uniformed services do not now receive 
medical care in the facilities of the services. In finite numbers, this 
40 percent represents approximately 838,000 spouses and children. 
This estimate is made by extrapolating patient data from medical 
facilities overseas, where almost all dependent medical care is secured 
from facilities of the uniformed services, onto a comparison of the 
dependent care provided within the United States with the estimated 
number of dependents here. This does not mean that 40 percent of 
the eligible dependents attempted to obtain medical care from facili- 
ties of the uniformed services and could not be accommodated, since 
undoubtedly many of them did not have access to facilities of the 
uniformed services or simply did not require medical care. 
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The contracts for medical care from civilian physicians and hos- 
pitals would constitute a new method to provide for those dependents 
who do not have access to facilities of the uniformed services. 

Method of providing civilian care.—Authority would be granted for 
providing civilian care under a medical service, insurance, or health 
plan, or a combination of any of the three methods. 

Under the medical service concept, intermediaries such as the Blue 
Cross-Blue Shield organizations secure agreements from physicians 
and hospitals to provide designated services and facilities in exchange 
for stipulated fees and charges. Members of the organizations pay 
monthly premiums for the privilege of availing themselves of the 
medical services and facilities provided in the agreement. ‘The or- 
ganization acting as intermediary, rather than the person receiving 
treatment, compensates the physicians and hospitals providing the 
services. 

Health insurance, stated generally, involves an agreement by the 
underwriters to pay specified sums if the insured person requires 
medical care and hospitalization of the types covered by the policy. 
The person covered pays a premium to the insurance underwriters. 
Benefits under the policy are paid to the insured, who in turn com- 
pensates the physicians and hospitals providing the services. ‘The 
fees and charges do not necessarily correspond to the benefits paid 
under the policy. 

Group health plans provide medical service through their own 
clinics and physicians and hospitalization through contracts with local 
hospitals. 

Priority to spouses and children of active personnel.—The bill compels 
a contract for the medical care of wives and children of persons on 
active duty. The insurance, medical service, or health plan contract 
for wives and children of active duty personnel is restricted to the 
following maximums: (1) Hospitalization in semiprivate accom- 
modations up to 365 days; (2) medical and surgical care incident to a 
period of hospitalization: (3) complete obstetrical and maternity 
service, including prenatal and postnatal care; (4) required services 
of a physician or surgeon prior to and following hospitalization for a 
bodily injury or for a surgical operation; and (5) diagnostic tests and 
procedures. ‘The patient must pay only the first $25 of hospital 
expenses or the prevailing charge for inpatient care in facilities of the 
uniformed services multiplied by the number of days hospitalized, 
whichever is greater. 

Freedom to choose civilian facilities or those of uniformed services.— 
Perhaps the most controversial provision in the bill is that contained 
in subsection 201 (b). "This subsection provides that the spouses 
and children for whom civilian care must be contracted may elect to 
receive medical care in facilities of the uniformed services or in the 
facilities provided under an insurance, medical service, or health plan, 
except that the right of election may be limited by regulations for 
those dependents residing with members assigned to areas where 
adequate medical facilities of a uniformed service are available for 
such dependents. 

The authority to limit this election was assailed by private medical 
and hospital organizations, apparently from apprehension that the 
power to limit choice would result in an expansion of facilities of the 
uniformed services and an increase in the number of physicians 
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required to provide medical care for dependents. The opposing 

argument is that a preponderant utilization of civilian facilities and 
services might result in an unjustifiable and uneconomical failure to 
use existing capacities in facilities of the uniformed services; it might 
also deny medical personnel of the uniformed services the opportunity 
for a diversified practice, since limiting their patients to the presumably 
healthy active duty personnel hardly offers the varied practice that 
is desirable to attract career medical personnel. 

The committee has left this subsection virtually intact in the beliei 
that the fears expressed about it are based on the assumption that the 
present or some future Secretary of Defense might be guilty of an 
egregious abuse of the discretion granted. It is the understanding 
of the committee that the bill is not intended to cause an expansion 
of facilities or an increase in the number of physicians in the uniformed 
services solely to provide dependent medical care. Even if the bill 
tended to have these effects, the committee would have to approve the 
authority for an expansion of facilities and for compelling involuntary 
service by physicians. Any such requested authority would be 
earefully examined by the committee in relation to the exercise of the 
power to restrict free choice. 

Deletion of permissive coverage.—The committe e eliminated a 
provision that would have granted permissive authority to contract 
for civilian medical care of dependents other than spouses and children, 
of retired members and their dependents, and for surviving spouses 
and children of deceased personnel. 'This action was taken in the 
realization that the plan to procure civilian medical care for depend- 
ents is admittedly experimental, with many uncertainties as to cost 
and practicality of administration. The cost estimates for providing 
medical care for dependents in these categories comparable to that 
which will be provided for spouses and children of active duty per- 
sonnel were disproportionately high because of the ages of the retired 
members and dependents who would have been eligible. Until it ean 
be demonstrated that the new plan can be administered successfully 
and until cost experience can be developed, the committee decision 
was that dependents other than spouses and children of active duty 
personnel should not be made eligible for the civilian care plan. 

Care for dependents outside United States—Almost all the medic: 
care now received by dependents of members of the neee 
services who are located outside the United States is furnished by 
medical facilities of the uniformed services. However, some members 
and dependents are stationed at locations where there are no medical 
facilities of the uniformed services available. The committee deleted 
a section of the bill authorizing contracts for the civilian care of 
dependents located outside the continental limits of the United States 
where medical facilities of the uniformed services are not available, 
since the Secretary of Defense has adequate authority under section 
201 to contract for the medical care of dependents outside the conti- 
nental United States. By requiring any such contracts for civilian 
medical care outside the United States to be made under authority 
of section 201, the same charges and limitations that are applied to 
such contract care in section 201 are made applicable to care outside 
the United States. 

Review and readjustment of payments.—The bill requires that any 
insurance, medical service, or health plan entered into by the Secretary 
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of Defense for providing medical care to dependents from civilian 
sources shall contain a provision for an annual review and any neces- 
sary adjustment of payments not later than 4 months after ‘the end 
of the first year in which the plan is in operation. The committee 
has added a provision requiring reports to the Armed Services Com- 
mittees of the Congress within 90 days after any such review and 
readjustment. These reports would indicate the payments made 
during the year under review and any adjustments thereof. 

Advisory committees —The Secretary of Defense would be authorized 
to establish advisory committees composed of representatives of 
insurance, medical service, and health plans to consult and make 
recommendations regarding the operation of the plan to procure 
medical care for dependents from civilian sources. The service of 
these representatives would be without compensation, but they may 
be allowed transportation and per diem in lieu of subsistence and 
other expenses. 

TITLE II 


Medical and dental care for active duty personnel.—Pe sons on active 
duty and active duty for training are required to be furnished necessary 
medical and dental care. This practice is being followed today but, 
until now, there has been no statutory authority for members of the 
Armed Forces to be hospitalized in facilities of the Publie Health 
Service or for uniformed members of the Coast Guard, Coast. and 
Geodetic Survey, or Public Health Service to be hospitalized in 
facilities of the Armed Forces. 

Medical and dental care for retired personne!.—Retired personnel, 
including persons retired under title III, Public Law 810, 80th Con- 
gress, would be eligible for medical and dental care in facilities of the 
uniformed services. This care is subject to the availability of space, 
facilities, and capabilities of the medical staff. 

The committee eliminated a provision desi med to place persons 
retired after having served on active duty for at least 30 years in a 
preferential status concerning their eligibility for continued care in 
facilities of the uniformed services. This provision would have nulli- 
fied requirements of existing Executive orders that personnel retired 
for physical disability who require hospitalization for blindness, 
tuberculosis, and psychiatric disorders be cared for in facilities of the 
Veterans’ Administration. Since the Veterans’ Administration has 
special facilities for the treatment of these diseases, the committee 
was not inclined to require continued hospitalization of these persons 
in facilities of the uniformed services. 

Medical care for dependents of retired members.—Dependents of 
retired members, including those persons retired under title III of 
Public Law 810, 80th Congress, would be eligible for medical care 
only in facilities of the uniformed services. This care is also subject 
to the availability of space, facilities, and capabilities of the medical 
staff. The care that may be provided is limited to that which is 
authorized dependents of active members under title I of the bill. 

Reimbursement of service furnishing care. —When a member, retired 
member, or dependent receives medical or dental care from facilities of 
another uniformed service, the appropriations of the service furnishing 
the care are required to be reimbursed from appropriations avail- 
able to the service of which the person who receives the care, or who is 
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the sponsor of the dependent receiving the care, is a member at rates 
established by the Bureau of the Budget to reflect the average cost of 
providing such care. 

Subsistence allowance of retired enlisted personnel.—Existing law 
grants retired enlisted personnel of the Navy and the Marine Corps a 
subsistence allowance when they are hospitalized in a Federal hospital. 
This allowance is set off against the subsistence charge made against 
these retired persons when they are hospitalized. Retired enlisted 
personnel of the Army and the Air Force do not receive a subsistence 
allowance when hospitalized. To achieve uniformity, the bill repeals 
the existing provision of law granting subsistence allowances to retired 
personnel of the Navy and the Marine Corps when they are hospital- 
ized and provides that retired enlisted personnel of all services shall not 
be charged for subsistence when hospitalized in a medical facility of a 
uniformed service. This provision is intended to place retired enlisted 
personne! of all the uniformed services on an equal basis as regards their 
subsistence when hospitalized. Commissioned officers and warrant 
officers would be required to pay a subsistence allowance when hos- 
pitalized in a facility of a uniformed service 

Hospitalization beyond 865 days.—Title TI of the bill requires that 
the contract to provide medical care from civilian sources must include 
a provision for hospitalization up to 365 davs for each admission. 
In those cases where a spouse or child still required hospitalization 
after the period of time specified in the civilian care contract had 
elapsed, the bill authorizes the transfer of such person to a medical 
facility of a uniformed service. If movement to a medical facility of a 
uniformed service cannot be accomplished, expenses for additional! 
hospitalization in a civilian facility are authorized to be paid unde 
regulations promulgated by the Secretary of Defense after consultation 
with the Secretary of Health, Education, and Welfare. ‘The con- 
tinued hospitalization that could be provided beyond 365 days is 
limited to the types authorized in medical facilities of the uniformed 
services. 

Conclusive determination of dependency.—In commenting on the bill, 
the Comptroller General pointed out that civilian hospitals could not 
admit dependents under the civilian care plan without definite assur- 
ance that these persons were in fact dependents as defined in the bil! 
The Comptroller suggested that the bill should contain provisions 
similar to those in the Dependents’ Assistance Act of 1950, which 
give the service concerned the responsibility for making determinations 
of dependency and which make such determinations final and conclu- 
sive for the purposes of the act. Section 304 of the bill has been added 
in an attempt to comply with this suggestion. The determination 
would not be conclusive in cases involving fraud or gross negligence. 


Costs 


The medical care authorized in title I and title III of the bill would 
be provided from facilities of the uniformed services. Enactment 
of the bill should not result in any significant change in these costs 
The cost of medical care in the Department of Defense for fiscal year 
1956 is estimated at $818 million, of which total the Department 
attributes $97 million to dependent care. The estimate of $818 
million includes pay of military and civilian personnel, supplies and 
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equipment, maintenance of buildings, repairs, and utilities, but ex- 
cludes so-called capital costs. "The Department advised the commit- 
tee that it is practically impossible to allocate amortization of capital 
costs. A corresponding estimate for the cost of providing medical 
care in facilities of the Public Health Service for fiscal year 1956 is 
$30 million. 

The principal new cost that will result from enactment of the bill is 
that attributable to the civilian care that would be authorized by 
title II. These cost estimates are subject to basic assumptions, not- 
able of which are (1) the estimate that 40 percent of the dependents of 
members of the uniformed services will avail themselves of the civilian 
care to be authorized, and (2) agreement by physicians to some ty pe of 
maximum fee schedule such as that now in use by the Veterans’ Ad- 
ministration. As was mentioned earlier in this report, the Secretary 
of Defense would be required to contract for civilian care of spouses 
and children of active duty personnel, the number of whom within the 
United States is estimated to be approximately 2.1 million. On the 
assumption that 40 percent of the 2.1 million eligible spouses and chil- 
dren would receive care from civilian facilities, the Blue Cross-Blue 
Shield organizations estimate that the cost of providing the care au- 
thorized by the bill for the incidence of illness that would occur among 
40 percent of the eligible persons is $53,200,000. The insurance under- 
writers estimate that to provide indemnity coverage under the same 
assumption would cost between $50 and $55 million. These estimates 
are for the dependents of personnel of the Armed Forces only and 
would be increased by approximately $1 million to include spouses 
and children of eligible personnel in the Public Health Service, Coast 
and Geodetic Survey, and the Coast Guard. These estimated costs 
include those attributable to administrative expenses, 


DEPARTMENTAL RECOMMENDATIONS 


Printed below and made a part of this report are communications 
from the Bureau of the Budget and the General Accounting Office. 
The letter from the Bureau of the Budget indicates that enactment 
of the bill would be in accord with the program of the President and 
that its favorable consideration is strongly recommended. 

Many of the suggestions included in these two communications 
have been adopted by the committee. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. Cos April 11, 1956, 
Hon. Rıcnard B. RUSSELL, 
Chairman, Committee on Armed Services, 
United States Senate, Washington, D. C. 

My Dear Mr. CuHatrman: Your committee has under considera- 
tion H. R. 9429, a bill to provide medical care for dependents of 
members of the uniformed service, and for other purposes. I am 
authorized to advise you that enactment of such legislation would be 
in accord with the program of the President and that its favorable 
consideration by the committee is strongly recommended. There 
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are, however, several matters which we would like to suggest that the 
committee consider by way of possible amendments. 

1. As passed by the House, the bill gives the Secretaries of Defense 
and Health, Education, and Welfare, great latitude in the medical 
and hospital services which they may provide dependents through 
community hospitals and private physici ians. Because this is a new 
program without precedent or experience in which benefits once 
authorized by regulations cannot, if they exceed budget estimates, 
be eliminated without seriously affecting morale and since it is im- 
portant for morale that the same services be provided dependents of 
all seven uniformed services, it is suggested that H. R. 9429 be amend- 
ed to require approval by the President of all implementing regu- 
lations issued by the Secretaries of Defense and Health, Education, 
and Welfare. 

2. Section 103 (g) provides that hospitalization for domiciliary care, 
nervous and mental disorders, chronic diseases, and elective treatments 
is not authorized dependents in medical facilities of the uniformed 
services except as provided in the Secretary of Defense’s regulations. 
The intent appears to be to prohibit these types of care for dependents 
except as authorized by the Secretary of Defense in unusual situations. 
To allow such care in some cases but not in others is sure to generate 
a’ growing demand for broadening the regulations to provide it for all 
dependents. In fact, providing the Secretary with this authority, 
even if he does not use it, will lead to constant pressure on him to 
authorize such care for all dependents. Provision of this long-term 
care will necessitate specialized medical facilities which are not now 
available for dependents and will interfere with the care of active duty 
patients in an emergency. It is, therefore, recommended that section 
103 (g) be amended to establish statutory standards which will strictly 
limit the time period (perhaps 6 months) during which hospitalization 
of dependents in facilities of the uniformed services may be authorized 
for nervous and mental disorders and chronic diseases. It is also 
recommended that section 103 (g) be amended to prohibit hospitaliza- 
tion of dependents in facilities of the uniformed services for domiciliary 
care and elective treatments, 

3. The bill provides that when members or retired members of a 
uniformed service are cared for in the medical facility of another 
uniform service, the facility providing the care shall be reimbursed 
at rates set by the Secretary of Defense. On the other hand, there 
would be no reimbursement for care of dependents in similar circum- 
stances. The Bureau’s experience in budgeting for our Federal hos- 
pital systems indicates the desirability of the agency providing the 

‘are be reimbursed in order that the agency responsible for the patients 

shall bear the cost of their care and that funds to meet the expenses 
of providing the care are available to the facility actually rendering the 
care. Our experience also indicates that the administrative cost of 
the interchange of funds is less when an outside agency like the 
Bureau of the Budget sets a uniform reimbursement rate in order to 
resolve disagreements on the amount and coverage of the rates. Itis, 
therefore, suggested that the bill be amended to require that when a 
dependent of a member or a retired member of a uniformed service 
receives care in a facility of another uniformed service, the medical 
facility furnishing the care be reimbursed at rates established by the 
Bureau of the Budget to reflect the average cost of providing such care. 
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If, on the other hand, your committee feels it is not desirable to require 
reimbursement in such cases, it is suggested that the bill be made 
consistent by eliminating the requirement in section 301 for reimburse- 
ment between the uniformed services for care of members or retired 
members of such services. 

4. Section 201 (c) authorizes the Secretary of Defense to limit the 
right of dependents to choose between care in medical facilities of 
the uniformed services and care in community facilities whenever the 
member concerned is assigned to a post or installation where adequate 
medical facilities of a uniformed service are available. In our opinion 
giving the Secretary of Defense such authority is unnecessary and if 
ge 'nerally used could result in considerable administrative expense 
which would serve no useful purpose. We believe that the bill makes 
care in uniformed service medical facilities more desirable than in 
community facilities for a number of reasons. One of the chief 
reasons is the fact that the uniformed service facilities will provide 
outpatient care and their charges to the dependents for inpatient 
care will normally be less than in community facilities. There is also 
a natural desire on the part of many members of the uniformed services 
to utilize their service facilities for care of their dependents. We, 
therefore, feel there is no need for concern about the possible poor 
utilization of available uniformed service dependent care facilities 
and that they will be fully and effectively competitive with civilian 
facilities. 

5. Section 302 attempts to correct an existing inequity in law by 
authorizing the payment of a ration allowance to retired enlisted men 
of the Army and Air Force when hospitalized in a Federal hospital in 
the same way as now paid to Navy and Marine Corps retired enlisted 
personnel. When such personnel are hospitalized they now pay a 
subsistence charge so that the effect of section 302 is to furnish the 
retired enlisted men with the money with which to pay this charge. 
This double financial transaction accomplishes nothing and is ad- 
ministratively expensive. It is, therefore, recommended that the 
existing inequity be corrected by repealing section 207 of the act of 
June 25, 1938 (52 Stat. 1180), and by amending section 301 of H. R. 
9429 to provide for a subsistence charge only for retired officer and 
warrant officer patients. 

6. Other less important changes in H. R. 9429 which the committee 
may wish to consider are: 

Deletion of section 203 since the Secretary of Defense has adequate 
authority under section 201 te contract for medical care of dependents 
outside continental United States. If section 203 remains in the bill, 
it should be amended to make applicable the same charges and limita- 
tions as are applied to such contract care in section 201. 

Amendment of section 301 to eliminate the special status given re- 
tired personnel with more than 30 years’ service as compared with those 
with less than 30 years’ service. The special status afforded 30-year 
personnel would nullify as far as they are concerned the requirement 
of Executive Order 10440 issued under the Career Compensation Act 
of 1949, that personnel retired for physical disability who require 
hospitalization for blindness, neuropsychiatric or psychiatric disorders 
and tuberculosis shall be cared for in Veterans’ Administration hospi- 
tals. The Veterans’ Administration has specialized facilities for the 
care of these chronic diseases and this provision of the Executive order 
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is thus for the good of both the patient and the Government. The 
Executive order does permit personnel retired for disability who have 
20 years of service to elect to go to military hospitals rather than 
Veterans’ Administration hospitals for acute illness or other chronic 
diseases. Thus, it seems to us that this section in unnecessary. 

Amend section 303 to restrict to the care authorized in section 103 
the additional hospitalization which the Secretary of Defense may pro- 
vide dependents and retired personnel who require hospitalization be- 
yond that provided by the insurance, medical service, or health plan. 
As now written, section 303 would permit additional hospitalization of 
dependents for conditions for which they could not have been originally 
admitted to medical facilities of the uniformed services. 

Sincerely yours, 

PerciıvaL F. BRUNDAGE, Director, 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, D. C., March 20, 1956. 
Hon. Rıcmard B. RUSSELL, 
Chairman, Committee on Armed Services, 
United States Senate. 

Dear Mr. CnainMaN: Your letter of March 6, 1956, acknowledged 
March 12, 1956, requests our comments on the bill, H. R. 9429, to 
provide medical care for dependents of members of the uniformed 
services, and for other purposes. 

The declared purpose of the bill is to provide a uniform program of 
medical care for dependents of members of the uniformed services. 
This bill is the fourth in a series of bills introduced in the 84th Congress 
for providing such medical care. See S. 934 and S. 2720 (on which we 
commented in letters addressed to you on March 31 aid September 
30, 1955, respectively, our file B-120343) and H. R. 7994. "The 
provisions of H. R. 7994 (the third bill in this series) as drafted by the 
Department of Defense were substantially in accord with the com- 
ments made in our letters to you on its two antecedents. H. R. 9429, 
however, is materially different from its predecessors. 

H. R. 9429 would include in its coverage the dependents of all 
members of the uniformed services who have entered on active duty 
or active duty for training for a period in excess of 30 days and the 
dependents of certain retired members of the uniformed services. Jn 
addition to the wives or husbands of the members and their children, 
parents and parents-in-law, if in fact dependent on the member for 
over one-half of their support, are declared to be dependents for 
purposes of the bill. 

H. R. 9429 apparently contemplates that the medical care which it 
authorizes will primarily be furnished on a substantially cost-free 
basis by the medical facilities of the uniformed services, subject to 
the availability of space, facilities, and capabilities of the medical 
staff. Such care is, for the most part, now provided by the services 
concerned. Consequently, that feature of the bill does not represent 
any material departure from established practice. 

H. R. 9429 provides further for the establishment of an insurance or 
health plan under which medical care will be provided by civilian 
medical facilities for those dependents, estimated to comprise 40 per- 
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cent of the dependent medical-care load, who cannot be cared for by 
military medical facilities. With the exception of the first $25 of 
the hospital charges, the entire cost of this insurance or health plan 
is to be borne by the Government. Aside from fixing a minimum of 
benefits which must be provided under this civilian medical-care 
program, the implementation of the program is left entirely to the dis- 
cretion of the military departments, the Secretary of Defense being 
authorized to contract for the insurance or health plan which he 
desires and to fix the scope and coverage of the plan and to expand 
the coverage if he deems it desirable. 

The hearings conducted on H. R. 7994 by a subcommittee of the 
Committee on Armed Services of the House of Representatives, 
Committee Print No. 53, indicate that in order to meet the minimum 
requirements of the civilian medical features of H. R. 9429 the in- 
M or health plan will have to provide: 

. Payment of all hospital charges in excess of $25, based upon the 
use of se miprivate accommodations for up to 365 days for each 
disability. 

e. All surgeons’ fees. 

All in-hospital phy sician’s costs. 

All charges by physicians or hospitals for maternity costs, includ- 
ing necessary prenatal and postnatal care. 

All preoperative and postoperative charges by physicians for 
necessary periods of diagnosis and convalescent care, including X-ray 
and laboratory costs incurred during those periods. 

The hearings further indicate that the cost of providing this mini- 
mum civilian medical care for 40 percent of the dependent medical 

care load, exclusive of dependents of retired individuals, will be approx- 
imately $80 million for the first year of the program. See also House 
Report 1805, 84th Congress, on the present bill, H. R. 9429. The 
bill provides, however, for a review of the plan not later than 120 
days after the first year of operation for the purpose of adjusting the 
Government’s costs to agree with the actual cost of the civilian medical 
care provided. 

The question of whether civilian medical care for the dependents of 
members of the uniformed services should be provided by the Govern- 
ment is a matter of policy and we make no comment in that respect, 
We are concerned, however, with controlling the cost to the Govern- 
ment of this program. 

Neither this insurance type of civilian medical care program, nor 
anything approaching it, has ever been placed in effect under the 
conditions that exist in the uniformed services. In recent years 
private industry has begun to provide similar medical care programs 
for the dependents of its employees and, under some of those plans, 
the entire cost of the program is borne by the employer. Such 
private industrial plans, however, would not appear to constitute a 
sound basis for evaluating this proposed Government program 
because of the different conditions of employment and stabilized 
living conditions. 

If the civilian medical care plan envisaged by H. R. 9429 is to be 
adopted, we believe that in order to maintain some effective control 
over expenditures the bill should, at least for the first few vears of its 
operation, fix maximum rather than minimum limits on the medical 
care which may be provided. Also, it would appear that in view of 
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its more or less experimental nature any program of this magnitude 
should be authorized initially for a limited time. Such a limitation 
would provide a means whereby Congress could subject the program 
to a careful review on the basis of actual operating experience, 

The provisions of H. R. 9429 requiring that parents and parents-in- 
law be dependent on the member for chief support may give rise to 
serious administrative and other difficulties. Neither the Govern- 
ment nor the insurer would be liable for medical expenses incurred 
if the parent should prove not to be a dependent within such provisions. 
Under these conditions, civilian hospitals could not admit parents as 
patients under the plan without definite assurance that they are 
covered. A prompt and conclusive determination of the question 
would have to be made. Facing this situation, it would appear that 
the bill should contain some provision giving the service concerned 
the responsibility for making such determinations and making such 
determinations final and conclusive for the purposes of the act. See, 
for example, sections 1, 10, and 11 of the Dependents Assistance Act 
of 1950 (64 Stat. 794). Moreover , it is not readily apparent how the 
civilian medical care program contemplated by H. R. 9429 could, in 
actual practice, be definitely fixed at 40 percent of the uniformed 
services dependent medical care load. Dependents would not be 
divided into two distinct groups, by name or otherwise, and it is not 
apparent how, as a practical matter, the patients’ care could be divided 
between civilian and Government facilities, even approximately, on 
such a definite proportion, for which the Government, nevertheless, 
would pay the insurance. We believe that this aspect of the bill 
should be fully explained by the services concerned. 

In the interest of economy and more effectively to prevent abuses 
under this proposed program, it would appear that some form of co- 
insurance might well be coupled with the requirement for a $25 pay- 
ment for each period of hospitalization. This could be accomplished 
by a provision requiring, in addition to the $25 payment, the payment 
of some percentage of the cost of medical care in excess of $400 or 
$500. We understand that such a coinsurance feature is contained 
in the proposed medical care program for Federal civilian employees. 

We have no facts upon which to base an accurate estimate of the 
cost of this bill. It seems obvious, however, that such costs will be 
heavy. See, in this regard, our letter of September 30, 1955, com- 
menting on S. 2720. Also, it may be noted that when provision was 
first made for hospitalizing veterans with non-service-connected 
disabilities in Veterans’ Administration facilities it was thought that 
the expense of hospitalization would be nominal because the use of 
existing facilities only was involved. The present cost of this hospi- 
talization, however, is in the neighborhood of $500 million annually, 
See pages 34, 35, and 36 of the February 1955 report on Federal 
Medical Services by the Commission on Organization of the Executive 
Branch of the Government. 

The mentioned report of February 1955 made specific recommenda- 
tions relative to providing medical care for dependents of members of 
the uniformed services. ‘The financing features of H. R. 7994 are 
more in accord with such recommendation than are the financing 
features of H. R. 9429, and it is our view that the recommendations 
of that Commission should receive the most careful consideration. 
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From the standpoint of certainty as to costs and ease of administra- 
tion, H. R. 7994 seems clearly preferable to H. R. 9429 at this time. 

On the question of whether this bill might give rise to claims by 
individual dependents against the United States for hospitalization, 
it may be noted that the bill does not vest absolutely in the dependents 
a right to medical care in public medical facilities, such care being 
authorized only on the basis of availability and capability of publie 
facilities. Consequently, it is doubtful that liability would attach 
to the United States under those features of the bill. Section 201 
of the bill would impose a mandatory obligation on the Secretary of 
Defense to provide by contract for the medical care of wives and 
children of all members of the uniformed services. It is to be assumed, 
of course, that the Secretary wi!l discharge his duty and make the 
necessary insurance contracts. To the extent that medical care is 
provided by contract, the Government’s liability would appear to 
be limited to its obligations under the contract. Since the Secretary 
has some discretion to provide or not to provide medical care for 
classes of dependents other than wives and children, it is doubtful 
that, aside from that imposed by contract, any liability would attach 
to the Government where such dependents are concerned. 

In summary we recommend that, if H. R. 9429 rather than H. R. 
7994 is to be approved: 

The program be authorized initially for a limited period. 

The benefits be authorized on a maximum rather than a mini- 
mum basis. 

Provisions be made for prompt and conclusive administrative 
determinations of dependency in the case of parents and parents-in- 
law. 

4. Some effective means be developed whereby the proportion of 
civilian medical care may be determined, with provision for appro- 
priate adjustments in the amounts payable by the Government under 
the insurance contracts. 

5. Some form of coinsurance be coupled with the requirement for 
a $25 payment for each period of hospitalization. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


CHANGEs IN ExisriNG Law 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, there is herewith printed in parallel columns 
the text of provisions of existing law which would be repealed or 
amended by the various provisions of the bill: 






















































Existine Law 


Act of July 5, 1884 (ch. 217, 28 
Stat. 107) 


Mepicat DepARTMENT.— * * *. 
Provided, That the medical officers 
of the Army and contract surgeons 
shall whenever practicable attend 
the families of the officers and 
soldiers free of charge. 





Act of May 10, 1943 (ch. 95, 57 
Stat. 80) 


Section 1. For the purpose of 
expanding facilities for the hos- 
pitalization of dependents of per- 
sonnel of the Navy and Marine 
Corps, and others as herein pro- 
vided, there is hereby authorized 
to be appropriated, out of any 
money in the Treasury not other- 
wise appropriated, the sum of 
$2,000,000. 

Sec. 2. The hospitalization of 
dependents of naval and Marine 
Corps personnel at any naval hos- 
pital shall be at such per diem or 
other rate as may be prescribed 
from time to time by the Presi- 
dent, and all sums received in pay- 
ment of such hospital charges shall 
be deposited to the credit of the 
appropriation or fund for the 
maintenance and operation of 
naval hospitals. 

Sec. 3. The term “dependents” 
shall include a lawful wife, un- 
married dependent child (or chil- 
dren) under twenty-one years of 
age, and the mother and father of 
a member of the Navy or Marine 
Corps if in fact such mother or 
father is dependent on such mem- 
ber. The term “child (or chil- 
dren)” shall include a natural or 
adopted child or stepchild. The 
widows of deceased naval and 
Marine Corps personnel shall be 
entitled to hospital care in like 
manner as dependents, 

* * 


* » 
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Taer BILL 


Sec. 306. The following laws 
and parts of laws are hereby re- 
pealed: 

(1) So much of the Act of July 
5, 1884 (ch. 217, 23 Stat. 107), as 
is contained in the proviso under 
the heading * 






(2) The Act of May 10, 1943 
(ch. 95, 57 Stat. 80), except sec- 
tion 4 of such Act and except that 
part of section 5 wbich relates to 
persons outside the naval service 
mentioned in section 4 of such Act. 














DEPENDENT’S MEDICAL CARE ACT 


Existing Law 


Sec. 5. Hospitalization of the 
dependents of naval and Marine 
Corps personnel and of the persons 
outside the naval service men- 
tioned in section 4 of this Act shall 
be furnished only for acute med- 
ical and surgical conditions, exclu- 
sive of nervous, mental, or con- 
tagious diseases or those requiring 
domiciliary care. Dental treat- 
ment shall be administered only as 
an adjunct to inpatient hospital 
care and shall not include dental 
prosthesis or orthodontia. 

Sec. 6. During such periods as 
the Coast Guard may operate as a 
part of the Navy, the provisions of 
this Act shall apply to dependents 
of personnel of the Coast Guard in 
like manner and to the same extent 
as to dependents of personnel of 
the Navy and Marine Corps. 


Public Health Service Act (ch. 378, 
58 Stat. 682) 


* * * 


SERVICES TO COAST GUARD, COAST 
AND GEODETIC SURVEY, AND 
PUBLIC HEALTH SERVICE 

^ ` * * * 
SEc. 326. (b) Subject to regu- 
lations of the President, the de- 
pendent members of families (as 
defined in such regulations) of per- 

sons specified in subsection (a), 

other than temporary members of 

the United States Coast Guard 

Reserve, shall be furnished medical 

advice and out-paitent treatment 

by the Service at its hospitals and 
relief stations, and they shall also 
be furnished hospitalization at 
hospitals of the Service, if suitable 
accommodations are available, at 

a per diem cost to the officer, en- 

listed person, or member of a crew 

concerned. Such cost shall be at 
such uniform rate as may be pre- 
scribed from time to time by the 


Tur Bini 


(3) Section 326 (b) of the Public 
Health Act, except as it relates to 


dependent members of families 
of ships' officers and members of 
crews of vessels of the Coast and 
Geodetic Survey 


n 
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DEPENDENT'S 


ExisriNG Law 


President for the hospitalization of 
dependents of oneal and Marine 
Corps personnel at any naval hos- 
pital, pursuant to section 2 of the 
Act of May 10, 1943 (57 Stat. 80). 


Act of July 1, 1944 (ch. 378, 58 
Stat. 682) as amended by the Act 
of August 13, 1946 (ch. 958, 60 
Stat. 1040) 

SEc. 710 (a). Subject to regula- 
tions of the President, members of 
the Women's Reserve of the Coast 
Guard, or their dependents, shall 
be entitled to the benefits pro- 
vided by section 326 for male 
officers and enlisted men of the 
Coast Guard or their dependents: 
Provided, 'That the husbands of 
such members shall not be con- 
sidered dependents, and the chil- 
dren of such members shall not be 
considered dependents unless their 
father is dead or they are in fact 
dependent on their mother for 
their chief support. 

Act of June 25, 1938 (52 Stat. 1180) 
Sec. 207. Members of the Fleet 

Reserve and retired enlisted men 

shall receive the ration allowance 

prescribed by law for enlisted men 
of the Regular Navy when such 
men are hospitalized in a Federal 

Hospital in accordance with law. 


MEDICAL CARE ACT 


Tue Buu 


(4) Section 710 (a) of the Act 
of July 1, 1944 (ch. 373, 58 Stat. 
714), as amended. 


(6) Section 207 of the Act of 
June 25, 1938 (52 Stat. 1180). 


20, 
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LETTER OF TRANSMITTAL 


Apri 23, 1956. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator Easttanp: The Subcommittee on Antitrust and 
Monopoly transmits herewith, for the information of the members of 
the Committee on the Judiciary, a staff report entitled “Bigness and 
Concentration of Economic Power—A Case Study of General Motors 
Corp. 

One of the major phases of the Subcommittee’s comprehensive study 
and investigation of the antitrust laws relates to the complex problems 
connected with big business and economic concentration. The case 
study,ef General Motors Corp. was intended to illustrate these prob- 
lems through a detailed factual analysis of the largest manufacturing 
corporation in the world which is the dominant producer in one of the 
most highly concentrated industries in the country. It is an illus- 
tration of the necessity of the maintenance by Congress of close ac- 
quaintance with the activities and procedures of the giant corpora- 
tions, the operations of which affect all of the people, all of the States, 
and all of the communities of the land. 

Public hearings were held from November 8 through December 9, 
1955, and these extensive hearings were supplemented by a great deal 
of staff research. The present — reflects the result of the investi- 
gation to date. The study as a whole is continuing. 

'The report was prepared under the direction of Joseph W. Burns, 
chief counsel and staff director, the professional staff consisting of 
Donald P. McHugh, Gareth M. Neville, Joseph A. Seeley, and Mal- 
colm Mecartney, assistant counsel; Robert H. Amidon, Paul R. Beath, 
Beate Bloch, George E. Clifford, Louis Rosenman, and Ernest C. 
Tucker, attorneys; Paul H. Banner and Martin Segal, economists, 


Josera C. O’Manonsy, 
Acting Chairman, 
Subcommittee on Antitrust and Monopoly. 
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BIGNESS AND CONCENTRATION OF ECONOMIC 
POWER—A CASE STUDY OF GENERAL MOTORS 
CORPORATION 


1. INTRODUCTION 


One of the fundamental issues to which the Subcommittee addressed 
itself was the problem of determining what should be the proper 
relation of the antitrust laws to business size and concentration. 

Vast changes have occurred in the size and structure of the Ameri- 
can economy since the Sherman Act became law. "That the great 
advanees in technology, transportation, management, and distribu- 
tion, which have made possible the incredible growth of our economy, 
have brought great benefits to the American people is attested to by 
the high and still-increasing standard of living which we enjoy and 
of which we are so justly proud. At the same time, an industrial 
transformation so dynamic and far-reaching has inevitably been ac- 
companied by destruction of old ways of doing business and the 
creation of new patterns. 

One of the most striking changes which has taken place is in the 
size and power of business firms. Many factors in our present busi- 
ness system undoubtedly contribute to, and in some cases, necessitate, 
large size and a high degree of concentration. If bigness and con- 
centration give cause for concern, it is not because of a failure to 
appreciate the material benefits which we have derived from mass 
production or a failure to recognize the place of large-scale enterprise 
in the economie world. Rather, such concern stems from a deep- 
rooted sensibility of the need for maintaining adequate opportunities 
for the same kind of individual initiative, and adequate freedom for 
the same kind of business innovation, which to a large extent have 
made possible the progress we have achieved. 

On the subject of bigness and concentration, the Report of the At- 
torney General’s National Committee to Study the Antitrust Laws is 
largely silent. It inadequately treats the problem of oligopoly, con- 
fining itself for the most part to a consideration of existing law dealing 
with conduct which results in restraint of trade or monopolization. 
The Attorney General’s committee stated that there was a need for 
factual studies by which the report’s specific recommendations could 
be tested. However, it did not feel that it was equipped, or that it was 
its function, to make the type of factual findings that would be re- 
quired. Such matters are properly within the province of the Sub- 
committee, and its activity in this field can make a vital contribution 
to the preservation of our system of free competitive enterprise. 

In the course of its inquiry the Subcommittee received a wide range 
of proposals for dealing with the antitrust problems engendered by 
business size and concentration. Some have suggested placing a limit 
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or ceiling on business size either in terms of absolute size or of a given 
percentage of an industry or market. Still others have proposed that 
the Government be empowered to prevent business integration not jus- 
tified by production or distribution economies and to compel the reor- 
ganization of excessively large enterprises. A number of economists 
have maintained that the basic antitrust problem at the present time is 
not so much business size as such, but rather *oligopoly," i. e., the domi- 
nation of industries or markets by relatively few producers whose com- 
petitive behavior is characterized by *mutual forbearance" instead 
of active rivalry. Others believe that if a business has grown to 
large size without resort to unfair or predatory practices the Govern- 
ment should have no right to regulate that size. Still others stress 
the need for a “positive approach” to the problems of business size 
and concentration, such as measures for strengthening smaller enter- 
prises or facilitating the entry of new enterprises into industries 
where such entry is now extremely difficult if not virtually foreclosed. 

In order to obtain a close insight into the workings of large cor- 
porations in our business system, the Subcommittee undertook a “case 
study” of the biggest manufacturing enterprise in the United States, 
the General Motors Corp. On November 8, 1955, the Subcommittee 
began public hearings which continued until December 9, 1955. At 
the commencement of the hearings, Senator Joseph C. O'Mahoney, 
acting chairman, announced: 

The hearings which open today are an attempt to continue the review of the 
antitrust laws which was initiated in the summer of 1953, by the present 
Attorney General of the United States, Mr. Herbert Brownell, Jr. The com- 
mittee which he appointed consisted of lawyers, economists, and professors. 
Their report was submitted to the Congress on March 31 this year, and the Anti- 
trust and Monopoly Subcommittee of the Senate Judiciary Committee, headed 
by Senator Harley M. Kilgore, of West Virginia, has been studying the report 
ever since. Many hearings have been held, at which the heads of great business 
corporations, including corporations engaged in the automotive industry have 
testified, and today we launch a study of the General Motors Corp., the largest 
manufacturing company in the world. 

General Motors and its wholly owned subsidiary, General Motors 
Acceptance Corp., are respectively the largest manufacturing and 
sales finance companies in the world. In its manufacturing opera- 
tions General Motors operates 119 plants in 64 cities in the United 
States as well as plants in 18 foreign countries (VII, 3481).* It em- 
ploys more than one-half million persons in its worldwide activities. 
General Motors Corp. and its sales finance subsidiary utilize banks in 
289 cities, including all cities with populations of over 350,000 persons 
and some below that level (VIII, 4024). It owns and operates insur- 
ance companies and a capital financing unit for dealerships. It is the 
leading producer of passenger cars, trucks, automotive parts, buses, 
and locomotives in the world and an important producer of off-the- 
highway earth-moving machinery. It is the single largest prime con- 
tractor for defense equipment in the country. Also, contrary to the 
popular belief that soaps, cigarettes, and breakfast-foods manufac- 
turers are the leading advertisers, General Motors has the country’s 
largest advertising budget, about $100,000,000 (VII, 3671). 

General Motors produces 5 passenger car lines in the United States 
and 3 abroad. Since 1921 it has been the leading producer in this 
field, and in each of the past 2 years it has sold more cars in the United 





! References to roman numerals are to part (volume) and page of the printed hearings. 
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States than all other producers combined; General Motors has also 
been the leading producer of trucks since 1936. Its position in the 
bus field has advanced continuously while there has been a gradual 
exist of competing firms. In 1955 General Motors produced in excess 
of 80 percent of intercity and city buses. 

In the production of locomotives General Motors’ market share is 
of comparable importance to its position in the bus field. Its percent- 
age share of units delivered to railroads in the first 8 months of 1955 
was 76 percent, including all the passenger locomotives, and 83 per- 
cent of the freight diesel locomotives according to its own statistics. 
Only in the diesel switcher did other firms have significant market 
shares. 

General Motors holds significant shares of the markets for many 
household appliances, including refrigerators, ranges, washers, food 
freezers, and many other products. As late as 1956 the refrigerator 
was the only major appliance sold by General Motors, and many of 
its products in this field have been introduced since the war. It has 
recently designed entire kitchens, internally wired and plumbed, for 
installation as complete units by builders. Its position in the housing 
industry is assured. In addition to kitchen appliances, it also manu- 
factures air-conditioning, heating, and water systems. 

General Motors’ 17 parts and accessories divisions produce and 
distribute a broad array of parts and accessories used in the auto- 
motive, aviation, and marine industries. It is claimed by General 
Motors that its share of the automotive replacement parts and ac- 
cessories industry is 23 percent. There is reason to believe that this 
share has been rising. The remainder of the market is supplied by 
upwards of 2,000 producers, and General Motors is without doubt the 
largest producer in the industry. 

A firm whose gross sales total $12 billion, M assets exceed $5 
billion, and whose profits after taxes exceed a billion dollars, cannot 
help but have considerable effect upon our economy. Any investment 
program it undertakes or any significant change in its sales or labor 
force is bound to have important repercussions. It cannot act without 
some realization of its effects. In short, in whatever industry it 
operates, regardless of market proportions, General Motors presents 
the problem of size. 

After the Subcommittee’s early announcement that it would seek 
to determine what the national antitrust policy should be with respect 
to bigness, the staff initiated preliminary inquiries seeking to obtain 
information from various sources, both governmental and private, 
concerning the larger corporations. While abundant information was 
publicly available on many such companies, it was discovered that 
none of the Government agencies have made any comprehensive eco- 
nomic study of the General Motors Corp. in recent years. 

Industries dominated by one or a few large companies pose many 
difficult competitive problems. The officials in charge of the 2 Gov- 
ernment agencies which enforce the antitrust laws expressed. their 
concern over the structure of the automobile industry, in which 3 com- 
panies produce about 95 percent of the total output. They felt that 
this high degree of concentration was the basic problem confronting 
the industry. General Motors posed especially difficult problems, 
not only because of its relative market position, but also because of its 
absolute size. 
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The automobile industry is not typical of those industries dominated 
by a few companies, which have been described as oligopolistic. Sim- 
ilarly, General Motors does not appear to be typical of companies 
which tower over an industry. Despite the high degree of concen- 
tration which exists, the automobile industry is generally considered 
to be highly competitive. The Federal Trade Commission reached 
that conclusion in its 1939 Report on the Motor Vehicle Industry. 
Various witnesses who appeared before the Subcommittee emphati- 
cally expressed their belief that the industry is still intensely com- 
petitive. Since the automobile industry does not appear to follow the 
competitive (or noncompetitive) pattern of other industries dom- 
inated by the few, it presents certain unique problems. But, whether 
or not General Motors represents a typical example of the phenomena 
of bigness and concentration of economic power, the Subcommittee 
believed that a thorough study of a corporation which has such 
tremendous impact on the American economy was in order. Despite 
its great size, the corporation has the reputation of being well-man- 
aged and efficiently run. It made impressive contributions to the 
Nation’s war effort. Its influence has generally been regarded as 
highly beneficial, and it occupies a distinctive place in the public 
mind. 

Nevertheless. the Subcommittee believed there would be great value 
in a study to determine whether the tremendous power of the corpora- 
tion, and the manner in which it is exercised, best served the public 
interest. Accordingly, a study was initiated of the automobile in- 
dustry in general, as an example of an industry characterized by a 
high degree of concentration, and of the General Motors Corp. in 
particular, as an example of bigness. 

The Federal Trade Commission, and the Antitrust Division of the 

Department of Justice, presently have under review specific activities 
of General Motors in particular fields. To date, neither agency has 
undertaken to study the company’s total impact on the economy as a 
whole to determine whether it has exceeded the size which results in 
the greatest public benefits or whether the economy would be better 
served by its dismemberment or by limitations upon its further 
growth. 
- Bigness is not an evil per se. But, as the Supreme Court said in 
United States v. Griffith (334 U. S. 100 (1948) ), "size is, of course, an 
earmark of monopoly power.” The role of giant corporations in 
shaping the form of our economic system, even molding social and 
political attitudes, has long been of concern to students of American 
economic life. Some believe that the public interest is best served 
by a large number of small businesses engaging in active competition 
and acting as a brake on big company power. These persons feel that 
the law should encourage small business even though in some cases 
the immediate consequences may be uneconomical, 

Perhaps the failure of the antitrust enforcement agencies to under- 
take a comprehensive study of General Motors rests upon the belief 
that the problems posed by the sheer size of such a corporation lie 
beyond the scope of existing antitrust statutes. It has been asserted, 
with some justification, that the antitrust Iaws are inadequate to cope 
with the problems of bigness and concentration of economie power. 
When monopoly power has been acquired by big corporations through 
predatory practices, the law may readily be applied to remedy the 
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situation. But, where corporations increase their dominant position 
in a given market through means which are not in and of themselves 
wrongful, but nevertheless reduce the effectiveness of competition, the 
laws have been less successful. This failure of the law, whether at- 
tributed to legislative intent, to judicial interpretation or to inade- 
quate understanding, would properly cause enforcement agencies to 
hesitate to engage all or a substantial portion of available manpower 
for several years on a project which might in the end prove fruitless. 
Doubts as to the scope of the law in this important area indicate the 
need for Congressional study. 

Even under a clear declaration of legislative poliev the Federal 
Trade Commission and the Antitrust Division may well be reluctant 
to undertake, on their limited budgets. the comprehensive research and 
investigation which a study of the big corporation entails. Under 
present law, these agencies are geared to conducting litigation, and the 
effectiveness of their enforcement programs is measured in terms of 
actions brought, cases won and lost. This scoreboard approach to 
antitrust enforcement results in assignment of the greater part of 
the staffs and resources to run-of-the-mill violations, and only a small 
part to more complicated long-term study in the areas where our free 
competitive enterprise is most seriously endangered. The prospect 
of major economic studies is very dim, as long as the agencies operate 
on their present meager budgets. This inadequacy further empha- 
sizes the need for congressional inquiry. 

The Subcommitte at the outset of its case study, was faced witha 
major problem of selection. Obviously, time and budgetary limita- 
tions would not permit even a cursory review of every phase of Gen- 
eral Motors far-flung and widely variegated activities. ‘The process 
of selection was guided by consideration of the study’s objectives, 
and of the most promising available sources of information. 

The Subcommittee sought to ascertain: (1) To what extent the 
present size of General Motors is attributable to superior efficiency 
and competitive skill, and to what extent to such factors as mergers 
and acquisitions, vertical integration, questionable trade practices, 
huge advertising outlays, great financial resources, and other factors 
not necessarily related to skill or efliciency; (2) to what extent the 
present size of General Motors is dictated by demands of optimum 
efficiency based upon industry requirements of technology. production 
or distribution: (3) whether true economic efliciency would be im- 
paired if any of the company’s present operations were separated 
from the rest; (4) in what manner, if any, the great power inherent 
in the size of General Motors carries with it the opportunity for abuse, 
and whether it has actually been abused; and (5) whether, in the 
absence of abuse of power, the very magnitude of the corporation 
results in suppression of competition. 

The first question required an appraisal of the extent to which 
the merger route had contributed to the advancement of General 
Motors. Examination of this question also represented a logical ex- 
tension of the Subcommittee’s earlier intensive study of mergers gen- 
erally. The staff learned that in 1953 General Motors had acquired 
Euclid Road Machinery Co., a corporation manufacturing off-the- 
road earth-moving machinery. This acquisition marked General 
Motors’ entry into a new field. 
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. Inquiry into the methods by which General Motors has attained 
its present position also led the Subcommittee to examine antitrust 
suits brought against the company in the past. These suits were 
studied to determine whether any of the practices and agreements 
there involved, or their cumulative effect, had played a significant 
role in the company’s development. The Subcommittee was also con- 
cerned with the equally important question whether the decrees en- 
tered in these cases were adequate to eradicate the anticompetitive 
effects of the practices and agreements found siieitionable, and 
whether any advantages derived therefrom by General Motors were 
of such a nature they could not be dissipated by court action. Fur- 
thermore, certain suits (e. g., the recent action involving Du Pont 
and United States Rubber Co.) yielded information and documents 
casting light on General Motors’ early history and the thinking of its 
principal officers. 

Since all the questions are concerned with problems centering around 
size, the Subcommittee turned its attention to those fields where Gen- 
eral Motors occupies a dominant market position, particularly those 
industries in which it does in excess of 70 percent of the total business. 
Public attention has been directed recently to the field of diesel loco- 
motives, where it is generally known that General Motors has made 
amazing strides and where some long-established, well-known com- 
panies have been experiencing grave difliculties. Public announce- 
ments before the Subcommittee by responsible Government officials 
indicated that General Motors occupies a commanding position in the 
manufacture of motorbuses. Previous antitrust cases, both criminal 
and civil, involving General Motors, National City Lines, and others, 


also suggested the possibility of further inquiry in this field. The 
consequences of the Government’s antitrust action against General 
Motors in the financing field suggested an additional area for explora- 
tion. It was known that antitrust action against the three principal 
automobile pues resulted in the complete separation of financial 


interests of Ford and Chrysler from the finance companies with which 
they had been affiliated. while General Motors Corp. had not been 
required to divest itself of its wholly owned subsidiary, General 
Motors Acceptance Corp. 

In connection with the questions concerning the effect on competition 
of the power resulting from General Motors' size, the Subcommittee 
gave careful consideration to complaints registered by various persons, 
either directly with this or other committees of the Congress, or in 
trade publications or other journals. In previous hearings before the 
Subcommittee, representatives of the automotive parts industry had 
complained, on behalf of independent jobbers and manufacturers, of 
rarious practices and policies of the General Motors Corp. General 
Motors is more highly integrated than any other automobile manu- 
facturer and plays a far larger role in the automotive parts industry 
than other producers. Therefore, inquiry into the extent to which 
General Motors obtained competitive advantages because of its role in 
the production and distribution of automotive parts appeared perti- 
nent. 

The relation between automobile manufacturers and their franchise 
dealers has been receiving a great deal of public attention within the 

t few years. Other committees of the Congress have held hearings 
on bills introduced by dealer associations designed to curb the practice 
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of “bootlegging.” Persons testifying at such hearings charged that 
overproduction and factory forcing of new cars upon dealers were 
responsible for this practice. As economic pressures against dealers 
mounted, they became more vocal in expressing their belief that boot- 
legging was the result of unusual pressure brought by the manufac- 
turers upon dealers to sell more cars. They charged that this resulted 
in unwanted merchandise moving into bootleg channels to relieve 
franchise dealers’ inventories. They alleged that dealers could not 
refuse to accept cars for fear of cancellation or nonrenewal of their 
franchise. 

Extensive data were obtained from General Motors and from various 
other sources. The Subcommittee is still receiving information from 
General Motors. Before this study is finally completed, the informa- 
tion already furnished and the data to be supplied will have to be care- 
fully analyzed for inclusion in the Subcommittee’s fina] report. The 
present staff report will deal largely with the information revealed 
at the hearings. While final answers must await the completion of the 
study, the hearings to date have borne fruit in that they focused public 
attention upon certain pressing problems. These hearings have had 
the healthy effect of exposing to congressional scrutiny the internal 
affairs of a corporation charged with a high degree of public interest. 


9. SUMMARY 


This study of many aspects of General Motors leads to the con- 
clusion that the structure and financial strength of the corporation 
increased the certainty of success in any new field the corporation 
entered. Its financial resources are such that the capital barrier to 


entry faced by most business today is nonexistent for General Motors. 
Because of the integrated character of the corporation, and because 
of the dealer franchise system, much of the corporation's activities 
are sheltered from meeting the test of the market. 

A defense of the giant corporation has been that broad stock owner- 
ship assures a community of interest between the corporation and 
the country. General Motors has in excess of one-half million stock- 
holders. However, General Motors’ ownership~is highly concen- 
trated. The 15 major stockholders 6wnh one-third of the entire out- 
standing common stock of the corporation. 

One of the most striking characteristics of the General Motors oper- 
ation is the extremely high profits earned by the company. In 1955, 
profits before taxes represented a return of 65 percent on capital 
invested or net worth. After allowances for taxes, profits in that 
period were 48 percent more than in 1954 and equal to a return of 
about 31 percent on investment. Earnings of the other two major 
automobile producers have also been favorable but not as high as those 
of General Motors. By comparison the rate of return after taxes for 
American manufacturing firms as a whole last year was approxi- 
mately 12 percent, while for those firms with assets of $100 million or 
more, the average rate of return was less than 15 percent. 

The company apparently believes that despite these profits price 
reductions on its products beyond those already made are not justified 
either in the form of lower selling prices or upgrading of quality 
at existing prices. Officials of the company indicated that its pricing 
policies are based upon long range planning désigned to yield an 
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average rate of return on investment for an extended period regard- 
less of business ups or downs in any 1 year. 

In testimony before the Subcommittee, General Motors has indi- 
cated that it seeks to attain over the long run an average profit after 
taxes of 15 to 20 percent on the amount of capital invested. In each 
of the last 8 years profits after taxes have exceeded the target figure 
cited by the company and for the period as a whole have averaged 
more than 25 percent. 

It is recognized that the large expansion qu of General Mo- 
tors has been financed to a large extent by the reinvestment of earn- 
ings. Itisalso recognized that e earnings must be used to pay reasonable 
dividends to stockholders. Funds for expensive retooling for new 
models and to provide for increased operating costs including wage 
increases must also be available, At the same time it is felt that in 
view of the extremely high level of profits sustained over such a long 
period the interest of the consumer should receive stronger recogni- 
tion by the company in lower prices. 

Consumers have apparently found General Motors products satis- 
factory from the standpoint of both quality and price, as evidenced 
by the sales success achieved by the company. At the same time it 
was noted that General Motors, as the dominant producer of auto- 
mobiles and other products, is in a position not merely to vie for 
consumer acceptance but in significant degree, whether alone or in 
conjunction with other leading producers, actually to mold consumer 
preferences. Such an advantage is attributable part to the para- 
mount position already enjoy ed by General Motors in many markets 
which helps, in and of itself, to induce consumer acceptance. The 
great financial power of the company also enables it to widen this 
advantage by undertaking advertising expenditures which no com- 
petitor of lesser size can afford. In addition, the vast consumer good 
will built up by General Motors over a considerable period of time 
as a result of this advertising investment, as well as a record of suc- 
cessful performance, provides the company with a definite advan- 
tage over smaller competitors which is not necessarily based upon con- 
siderations of quality, price, or service. 

The efficiency of General Motors as an economic unit is of major 
importance. The staff was interested in determining the relationship 
of its efficiency to its size, and what effect divestiture would have 
upon the efficiency of the corporation. In facing this problem the 
subcommittee was interested in General Motors' concept of efficiency. 
Efficiency to General Motors is apparently-its ability to-aehieve its 
planned return on investment. 'lhis is not economic efficiency and 
General Motors’ return is more a reflection of its market power than its 
economic éfficiency. “In the only aspect-of- Generat Motors* operations 
in which costs were disc issed, automobile financing, General Mo- 
tors stated that its cost of borrowing money is actually higher than 
that of its major competitors. 'The reason for this higher cost is 
specifically the size of the corporation. It is so large that within 
the institutional structure of our banking system, it has reached the 
lending limits of the hundreds of banks with which it does business. 
Here is an obvious example of higher cost due to size. 

The president of General Motors stated to the Subcommittee that 
“it is necessary for the corporation to be as large as it is because we 
have grown through technological development.” The acquisitions 
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of General Motors studied by the Subcommittee represent growth un- 
related to technological development. In studying the relationship 
between General Motors’ size and efficiency, a careful distinction must 
be drawn between technological efficiencies due to the economies of 
large-scale production and nontechnological advantages due to size. 
Technological advantages may accrue to the single or “multiple prod- 
uct firm. The firm with unrelated product lines, referred to as & 
conglomerate firm, may secure its major advantages for nontechno- 
logical reasons. It is possible that these nontec hnological — 
may be to the detriment of competitors or to the economy as a w hole. 
General Motors is an example of conglomerate erano ei The use- 
fulness of a finance company to Gener: al Motors, for example, has been 
proven but whether this ownership is beneficial to the economy has 
not been demonstrated. 

General Motors is a conglomerate enterprise engaged in a wide 

variety of business activities, some related and some unrelated. The 
company conceded that the efficiency of its automotive divisions would 
not be adversely affected 1f the noncompetitive divisions such as loco- 
motives, household equipment, or road-building machinery were sep- 
arated from the General Motors Corporation and operated inde] end- 
ently. The company pointed out, however, that the division sep: m ated 
would thereby lose important advantages which are now obtained from 
the efficient and experienced central management and the large-scale 
research, engineering, and styling activities of the parent company. 

General Motors also contended that for the same tees reasons the 
efliciency of any of the passenger car divisions would be impaired if 
it were separated from the company and operated under independent 
ownership. Using the Chevrolet division for purposes of illustration, 
however, the company failed to make clear why an enterprise which 
last year produced almost 2 million passenger automobiles, equivalent 
to several billion dollars of sales and about one-fourth of the produc- 
tion of the entire industry, would not be in sufficiently strong position 
from every standpoint to afford and obtain eflicient and experienced 
management as well as effective research, engineering. and styling. 

The Government in approving mergers among the independent 
producers which reduced their numbers from 6 to 3 believed that it 
was contributing to competition in this industry by allowing the 
smaller firms to become larger through the merger route. An un- 
answered question is whether competitien could also be served by 
critically reviewing the size of the larger firms to determine whether 
divestiture would not be even more conducive to competition. 

The Subcommittee topically treated General Motors’ role in diesel 
locomotives, motor buses, off-the-highway earth-moving machinefy, 
wholesale and retail car financing, automotive parts, and new car 
distribution through franchise dealers. 

The historical study made of General Motors growth in the produc- 
tion of passenger cars revealed a record, in the early days of the com- 
pany, of putting together various competing producers of cars to form 
the nucleus of the present corporation and readiness to expand its mar- 
ket share by purchase. Subsequent acquisitions in the automotive 
field were devoted mainly to purchasing producers of component parts. 
General Motors entered the bus, diesel, and earth- moving machinery 
industries by the acquisition of existing successful firms. Entry by 
acquisition is particularly advantageous. It provides an assured im- 
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mediate entry and simultaneously eliminates a competitor—but it is 
an option only available to the firm possessing the financial resources 

The diesel locomotive industry was a special case. The pr oduct 
previously manufactured was unsatisfactory and General Motors, 
through its research and development, made important contributions 
to transportation progress. The company contributed significantly in 
revitalizing an industry which had become moribund. Nevertheless, 
General Motors’ success in this industry had its origin in the acquisi- 
tion of two independent firms, one making diesel engines and the 
other designing motor-driven railroad cars. In the case of buses, the 
corporation elected to enter the industry, according to its own state- 
ment, by purchasing a highly suec 'essful operating company. 

In the acquisition of the Euclid Road Machinery Co., General 
Motors most recently utilized its financial ability to enter an industry 
by purchase, even though it was capable of doing so by internal ex- 
pansion. 'The Euclid purchase occurred after the passage of the 
O'Mahoney, Kefauver-Celler amendment to section 7 of the Clayton 
Act which by its terms was made applicable to conglomerate and 
vertical integration by merger, both of which were involved. Al- 
though competition was affected by the vertical acquisition of a market 
for GM diesel engines, the conglomerate aspect of the merger raised 
the more serious questions. 

If there was any doubt as to the circumstances under which con- 
glomerate mergers came within the law, the Department of Justice, 
which looked into this acquisition, missed an excellent opportunity to 
test the law, to determine whether General Motors, the largest manu- 
facturing company in the world, should be permitted to grow larger by 
acquisition, in a field which promises to be of tremendous importance 
as future road building plans get under way. The intention of Con- 
gress to check the trend toward concentration would indicate that 
such a suit would have properly tested the action of General Motors 
in using its financial strength to attempt to acquire dominance in 
another field. 

It is obvious from the history of the company’s activities in other 
industries that it has the intention of assuming a major role in the 
:arth-moving machinery field. The ability of General Motors to em- 
ploy its financial strength to secure a dominant position in the bus 
and diesel locomotive fields forecasts the company’s intention and 
methods in any field it enters. In both buses and diesel locomotives it 
was shown that General Motors was able to give liberal financing terms 
through its financial affiliates, General Motors Acceptance Corp. 
(GMAC) and Yellow Manufactur ing Acceptance Corp. (YMAC), 
which was of inestimable advantage | in securing a favored market 

position. 

General Motors today manufactures more than 80 percent of all 
buses used for both transit and intercity transportation. Its greatest 
strides in this market occurred within the past several years, “during 
which 3 of its 4 principal competitors—old and well-established firms— 
found it necessary to get out of the business. Competition was seri- 
ously disadvantaged by the ability of General Motors to make capital 
investments in bus purchasers—both transit and intercity—and thus 
secure certain preferences. Various types of exclusive contracts have 

apparently been utilized by the corporation in its climb to power. 
Some of these, which gave it advantages over its competitors were 
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held by a court to be part of a plan in violation of the antitrust laws. 
The financial strength attendant upon its great size has been demon- 
strated in two other ways. Through its wholly owned financial affiliate 
granting more liberal financing terms, and through the technical know- 
how and advice of its highly skilled transportation experts which is 
offered free to customers, General Motors has been able to obtain bus 
business not available to its less financially able competitors. The 
history of General Motors’ activity in this industry raises the basic 
question of whether the utilization of such methods by the big cor- 
poration—in some cases with great benefit to indus trial technology 
and the buying public—is to be countenanced where the result is mar- 
ket domination and elimination of competition. The hearings and 
study relating to General Motors’ role in the bus industry indicate 
the need for prompt decision by the Department of Justice as to 
whether antitrust action is necessary. 

Railroads which were purchasers of buses and locomotives were also 
beneficiaries of General Motors’ freight shipments. It was claimed 
that railroads “naturally” favored such a good freight customer in 
making their own purchases. The tremendous financial resources of 
both General Motors and GMAC, which were deposited in banks in 
157 cities throughout the United States, gave it great influence. 
GMAC is also a good customer of banks, having borrowed up to the 
legal limit from almost every major bank in the country. lt was 
claimed that directors of banks who also served on the boards of bus 
pure 'hasers were inclined to favor General Motors over its compe titors. 
Both in buses and diesel locomotives, there was evidence that reci- 
procity gave General Motors advantages 

Gener ‘al Motors has undoubte dly fac ilitated the sale of its products 
through its financial affiliates, GMAC and YMAC. None of its com- 
petitors are so situated. Thus, General Motors has at its disposal 
the means, through its financial affiliates, of underwriting market 
expansion, a method not available to competitors. Because of the 
fact of affiliation. and because of the captive market provided by Gen- 
eral Motors franchised dealers, GMAC has been tremendously success- 
ful. Independent finance companies complain they are virtually fore- 
closed from the General Motors car financing market, representing 
approximately 50 percent of total car sales, and that the market can 
be opened to competitive forces only by a complete separation of Gen- 
eral Motors and GMAC. The ineffectiveness of the antitrust laws and 
enforcement is evidenced by the fact that although General Motors 
and GMAC were found guilty of violation of the antitrust laws in 
1939, nothing was done to separate them so as to deprive General 
Motors of this competitive advantage. 

The result of the use of credit through a sales finance company 
by General Motors has been to consolidate its position to the detriment 
of its competitors. The usefulness of a finance company to General 
Motors is obvious, but the benefit of this ownership to the economy 
has not been demonstrated. With the greater availability of retail 

sales financing institutions today in comparison with the ‘depression 
period, the divestiture of General Motors’ financing affiliate will not 
be to the detriment of the economy but may strengthen competition 
in those fields where sales financing is a competitive weapon, 
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It is more difficult to assess General Motors’ position in the replace- 
ment automotive parts and accessories market because of the complexi- 
ties of the distribution channels, among other things. Estimates vary 
widely as to the size of this market but total dollar sales by any esti- 
mate are tremendous. The corporation claims that in the overall 
market for replacement parts and accessories, its share in 1954 was 23 
percent and considering the many and varied facets of this overall 
market, this represents an enormous market share. Competitive dis- 
tributors contend that General Motors’ position actually is much 
higher, and through various programs and policies it is making such 
significant advances that independent producers and distributors of 
parts and accessories are fearful of their ultimate extinction. Cer- 
tainly the General Motor franchise dealership represents a protected 
market for General Motors. sales. The unequal position of the car 
dealer under a franchise which makes him particularly susceptible to 
any kind of factory coercion, pressure, or threat, enables General 
Motors and its parts and accessory distributors to obtain access to a 
market from which independent producers and jobbers are partially 
precluded. The wholesale parts plan introduced by General Motors in 
January 1954, if successful. may substantially exclude independent 
jobbers of parts and accessories from access to the market represented 
by the 18,000 franchise General Motors dealers. It is too early to gauge 
accurately the effect of this plan but it behooves the enforce: ient agen- 
cies to maintain a careful scrutiny over its future operation. The 
Federal Trade Commission because of a long-standing cease-and-desist 
order has a continuing interest in safeguarding competition in this area 
Because General Motors purchases from independent producers for 
original equipment at low prices and for replacement purposes at 
higher prices, the real danger exists that goods purchased for original 
equipment are being diverted into the replacement market, thus en- 
abling General Motors to undersell independent distributors and in- 
crease its market share. Whether this has been done as charged and 
whether it substantially affects the corporation's market share, the 
staff has not been able to determine. 

The effect of Genera! Motors’ ability to use its economic power to 
expand into any market it desires was evidenced in this repiacement 
parts field. Approximately 12,000 wholesalers and jobbers have been 
distributing automobile parts, accessories and equipment to automo- 
bile dealers, garages and service stations. They are fearful that the 
General Motors wholesale parts plan recently introduced may destroy 
their business. They feel that it is unfair to permit a giant corporation 
to destroy them at its will. They contend that a corporation with such 
tremendous economic power should be limited to the activities which 
are its primary concern. Involved in this problem is the question 
whether the public interest may not be better served by keeping hun- 
dreds of independent jobbers and wholesalers in business, rather than 
have a few giant corporations take over entire industries. 

The question is, Should a limit be placed upon the growth and 
expansion of a corporation when it reaches the point where its activ- 
ities are detrimental to the public interest? If the present General 
Motors policy may result in eliminating thousands of independent 
businessmen—wholesalers and jobbers—would the public interest be 
served by prohibiting General Motors from wholesaling parts it does 
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not manufacture? If our objective is to maintain a system of free 
competitive enterprise where the door of opportunity is always kept 
open to individual incentive and initiative, it may be necessary to 
place such limits on giant corporations to avoid the coercion and 
stifling of incentive which sometimes result from great concentration 
of economic power. 

In the field of dealer relations the Subcommittee encountered the 
greatest resentment against the General Motors Corp. and its policies. 
The company distributes its products through its 18,000 franchise 
dealers. Because of the one-sided nature of the franchise agreements 
these dealers are particularly susceptible to factory pressure to sell 
more cars and automotive parts, and to manage and conduct their 
business in accordance with factory requirements. It is evident that 
the corpor: m has exercised its control over its dealers upon many 
occasions in a highhanded and arbitrary manner. Aggressive mer- 
chandising is a healthy sign of competition and can produce great 
benefits to the consumer, but when conducted within the framework of 
a system which gives the manufacturer a whip hand, the dealer is made 
to bear a large share of the burden of the con petitive battle with its 
high casualty rate. 1955 witnessed an amazing expansion of the pas- 
senger car market with General Motors maintaining its proportionate 
increase. During this time the corporation’s profits exceeded its tra- 
ditional rate of return on investment while many dealers were experi- 
encing financial difficulties. While volume selling on lower unit costs 
is highly desirable, it would appear that the principal benefits of this 
sales campaign redounded to the benefit of General Motors. 

The heart of the dealer problem lies in the practically unrestricted 
rights of the manufacturer under the franchise to terminate or not 
renew. Harlow H. Curtice, president of General Motors, announced 
during these hearings that General Motors was extending the duration 
of all its dealer franchises from 1 to 5 years. This is an improvement 
but by no means cures the basic inequity of the selling agreement. 
The widespread discontent voiced at the hearings by former and pres- 
ent dealers caused the corporation to undertake its own study which 
resulted in a publie announcement in the early part of this year 
that the franchise would be completely overhauled to meet dealer 
objections. This is a heartening development, but it remains to be 
seen whether the revised selling agreement achieves all the necessary 
reforms. 

The plight of the dealers is a notable example of the effects of too 
great concentration of economic power in the hands of a few corpora- 
tion managers. A single decision by the president of General Motors 
may vitally affect the business of over 18,000 small business men in 
every city, town and village in the country. The corporation directs 
almost every action of the dealer, as though he were an agent or em- 
ployee, but lets him bear all the burdens and risks entailed by so-called 
independence. In addition to the continuing problem brought abit 
by the unequal bargaining positions of the factory and the dealer, they 
have been caught between two giants b: attling for the favor of first place 
in sales, Whether or not the judgment of th^ two contestants. F ord 
and General Motors, was correct as to the ability of the market to 
absorb their increased production, the dealers, who were close to the 
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market, and essential participants in the race, were given no oppor- 
tunity to express their views or to protest. The economic power of the 
giants is such that if their judgment is wrong, the principal burden 
is borne by the dealers. 

The problems of the General Motors dealers under the franchise 
are, in the main, common to all dealers in the industry. The Special 
Automobile Marketing Subcommittee of the Senate Interstate and 
Foreign Commerce Committee is presently reviewing the whole com- 
plex of automobile m: rketing problems. The study of this Subcom- 
mittee of the relationship between General Motors and its dealers 
was concerned primarily with the manner in which the superior 
power of the factory was exploited to the detriment of the dealer. 

It appears that legislation is needed to equalize the balance of 
power now heavily weighted in the manufacturer's favor, although 
we recognize that this will not answer all dealer marketing problems, 
It is felt that automobile dealers should be guaranteed by law, apart 
from the terms of the selling agreement, the right to file suit in court 
when the manufacturer, arbitrarily and not in good faith, terminates 
or refuses to renew the franchise. The threat of court review will 
be a constant reminder to the factory that coercive practices and ar- 
bitr: ary use of power will be subjected to public sc crutiny . Such legis- 

ation will guarantee to the dealer the right to secure impartial set- 
lement of his basic grievances in a court of law. 
9. Mercers anD Orner Economic PropieMs IN THE AUTOMOBILE 
INDUSTRY 


One of the developments directly affecting competition in the 
automobile industry has been the consummation of 3 major mergers, 
reducing the number of domestic automobile manufacturers from 
9 to 6. It was decided to examine the nature of these mergers, 
their effect upon competition, and their possible illegality under the 
1950 O'Mahonev, Kefauver-Celler amendment to section 7 of the 
Clayton Act. Representatives of the six automobile companies were 
invited to testify to furnish economic information about the industry 
which would aid the Subcommittee in understanding the action of 
the executive branch in approving these automobile mergers, In this 
connection, it was necessary to make an an: alysis of the structure of 
the automobile industry to determine its c ompetit ive problems, and to 
learn whether its present competitive situation best serves the publie 
interest. 

In 1953, the Federal Trade Commission Mire the acquisition 
of Willys-Overland by Kaiser Motor Corp. In 1954, the Department 
of Justice, through the Antitrust Division, gave its approval to two 
other mergers in the automobile field: Nash-ITudson and Studebaker- 
Packard. 

George A. Romney, president, American Motors Corp., described 
the considerations leading to the establishment of his company by 
the merger of the Hudson Motor Car Co. with the Nash- Kelvinator 
Corp. in May 1954. Hudson was merged into N: ash-Kelvinator by an 
exchange of stock and the name of the latter changed to American 
Motors. The Department of Justice gave its approval to the merger 
in advance of its consummation. 
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American Motors now manufactures the Hudson, Nash, and 
Rambler automobiles and Kelvinator and Leonard household ap- 
pliances. The company is also a majcr producer of injection-molded 
plastic parts, thermostatic and pressure controls for automobiles and 
appliances. 

In its last fiscal year prior to the merger, Nash-Kelvinator enjoyed 
net sales of more than $480 million and earnings after taxes of more 
than $14 million. It had total assets of more than $230 million. It 
was a highly integrated manufacturing company with facilities for 
forgings, castings, stampings, transmissions, axles, engines, and bodies 
as well as for the manufacture of refrigerators, ranges, and other 
major appliances. In 1953 it ranked fifth in volume of automobiles 
produced and accounted for 2.2 percent of total passenger car sales 
in the industry. A year earlier its percentage of the industry total 
had been 3.5 percent. 

The Hudson Motor Car Co. in 1953 had net sales of almost $200 
million and assets of more than $120 million. In that year its pro- 
portion of total passenger car sales was 1.2 percent. In the preceding 
year it had been 1.7 percent. 

The slump in passenger car sales had been felt particularly by the 
smaller companies. Some of their dealers were forced out of business 
while others lacked adequate credit for normal operations. With 
fewer dealers, both Nash-Kelvinator and Hudson experienced sharp 
reductions in their volume of sales. Mr. Romney pointed out that the 
smaller companies in the industry were at a competitive disadvantage 
in terms of size and volume operations compared with the major 
producers— 

The outstanding example of the advantage of size is body-tooling cost—the 
largest single cost in an automobile. Since World War II body-tooling costs 
have increased 4 or 5 times from prewar. Today, to tool a complete body for 
single-plant production costs in the area of $20 million. 

Of course, the cost of tooling a body in a multiplant company is many times 
even this figure. Since this outlay of money has to be written off over the 
number of cars produced by the tooling, it is obvious that the larger the number 
of cars the lower is the tooling cost per unit. With the sizable amount of money 
involved, this is a most significant factor. 

It is a well-known fact that the Lig Three operate with relatively few basic 
bodies. For example, Ford has 2 and General Motors has 3, arid Chrysler nas 2, 

Before the merger, Hudson had two and Nash had two. So Hudson and 
Nash together used more basic bodies than either Ford or General Motors or 
Chrysler. 

While the reasons for the merger were many, the paramount one was this: 

Because of the compatability of Nash and Hudson bodies—they were the only 
2 American companies using the advanced monocoque body, or single-unit type, 
body construction—we saw an opportunity to take swift advantage of building 
the 2 lines of cars with one basic body. This use of common tooling for more 
than one make of car was perhaps the biggest single manufacturing and tooling 
advantage enjoyed by the Big Three and our ability to adopt this approach wita 
Nash and Hudson would enormously improve our ability to compete (I, 447—448). 

Under the terms of the merger the automobile dealer organizations 
were maintained intact. Mr. Romney stated that most of these deal- 
ers were making substantially more profits than the year before, when 
many had operated in the red. During the first 5 months of 1955, 
American Motors accounted for 2.46 percent of factory sales for the 
entire industry, as against a combined Nash-Hudson total of 1.69 
percent in the same period in the preceding year. 





16 STUDY OF THE ANTITRUST LAWS 


Within 6 months of the merger, several important manufacturing 
and distribution economies had been achieved. Abcut $15 million 
was saved in 1955 model tooling; car manufacturing and assembly 
operations and parts production were concentrated, to provide more 
efficient utilization of existing capacity ; and the pooling of advertising 
funds enabled the new company to increase rt the effectiveness 
of such expenditures, 

While our advertising budgets still are modest comparec to Big Three 
totals * * * Hudson and Nash dollars * * * are working harder, and getting 
more results, than comparable sums spent individually by Hudson and Nash 
on a sporadic basis in the past (I, 451). 

Mr. Romney was frank in pointing out that the results of the merger 
were not all on the plus side. Consolidation of automobile manufac- 
turing operations resulted in substantial employee dislocation and the 
idling of certain facilities, and substantial losses were experienced in 
the early months following the changeover. The net result, however, 
has been to strengthen the financial position of the company, which is 
now operating in the black, thus making American Motors a more 
significant competitive factor in the industry. 

Mr. Romney expressed the judgment that the automobile industry 
is highly competitive: 

To an unparalleled extent—I do not say to a complete extent, but to an un- 
paralled extent—the larger companies have not reached their present positions 
through practices or policies that are, in and of themselves, subject to criticism 
of competitors or customers (I, 454). 

He observed, however, that the present size of General Motors, Ford 
and Chrysler creates certain marked competitive advantages such as in 


their ability to influence consumer preference and in substantial degree 
shape consumer preferences for passenger-car styling. 


In an industry where style is a primary sales tool, public acceptance of a 
styling approach can be achieved by the sheer impact of product volume. 
Familiarity helps shape styling preferences. * * * 

Styling or product innovations, undertaken by a company doing 50, 30, or 20 
percent of the business, are more certain of public acceptance than equally good 
or better innovations by smaller firms. * * * 

Only in the passenger car do people still have the misconception—and it is a 
misconception—that weight and bulk are an advantage, and that you have got 
to have weight and bulk in order to have American standards of comfort, 
spaciousness, and safety. * * * 

The smaller company faces a tougher job of building customer familiarity with 
its product improvements because of its smaller relative volume and lesser adver- 
tising, sales and promotion expenditures (I, 455-456). 

Mr. Romney expressed the belief that sheer size is also an important 
competitive factor in the area of labor contracts and labor costs. He 
contended that while “pattern bargaining” was not an element in the 
decision of Nash and Hudson to merge, it has been “an important fac- 
tor in the recent trend toward mergers and liquidations of industrial 
enterprises” (I, 459). 

Edgar F. Kaiser, president, Kaiser Motors Corp., summarized for 
the Subcommittee the circumstances leading to the acquisition by his 
company of the automotive assets of Willys-Overland, Inc., in April 
1953, for a purchase price of about $60 million, which was paid in cash 
either directly to Wil!ys-Overland or to creditors of that company. 
No securities were issued to Willys-Overland or its stockholders in 
connection with this transaction. The acquisition was cleared in ad- 
vance by the Federal Trade Commission. 
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Kaiser Motors had been organized under the name of Kaiser-Frazer 
Corp. in 1945. Immediately prior to the 1953 acquisition Kaiser 
Motors had been operating at a substantial loss. In acquiring Willys, 
Kaiser obtained an earning asset against which such losses could be 
offset for tax purposes. Mr. Kaiser stated that this was not a basic fac- 
tor in the decision to merge Kaiser and Willys: Kaiser was primarily 
interested in diversifying its operations, and Willys, whose produc- 
tion was largely in the militar y and commercial field, offered such an 
opportunity. In 1952 Willys had produced about 116,000 commercial 
and military vehicles, approximately 10 percent of the national total, 
as compared with about 49,000 passenger automobiles, which repre- 
sented about 1.1 percent of the national total, Kaiser was already 
established in the passenger-car business and had a distribution organ- 
ization in this field which could be suppleme nted by the established 
distribution position of Willys in the commercial field. 

Within a few months practically all the activities of the two organi- 
zations had been integrated and were being carried on as a single 
business. Mr. Kaiser expressed the judgment that acquisition of the 
Willys assets had made the combined companies more competitive 
than if both had continued to operate individually. Sales of the 
expanded company and its subsidiaries in 1954 totale d about $212 mil- 
lion. During that year it sold about 23,000 passenger vehicles, or 0.41 
percent of the total factory sales for the industry, and about 75,000 
commercial and military vehicles, or 7.3 percent of the national total. 

James J. Nance, president, Studebaker-Packard C or P.s, described 
the background of the merger of the Studebaker and P: kard com- 
panies which had been accomplished by an exchange of stock for assets. 
He pointed out that although Studebaker-Packard Ma one of the 
smaller shares of the passenger-car market, the word “small” is a rela- 
tive term as it applies to this industry, and that, by standards of in- 
dustry generally, there are no small companies in the automobile manu- 
facturing business. Studebaker-Packard Corp., for example, ranks 
among the hundred largest corporations in the United States. Fur- 
thermore, “the automobile market is so huge that a company securing 
only a relatively small percent of the total business can operate profit- 
ably and soundly, assuming that its whole operations are basically efli- 
cient (II, 860). 

Mr. Nance laid considerable stress upon the substantial postwar in- 
crease in the costs of tooling for new models. Such costs had increased 
more than 200 percent over the immediate postwar period, as compared 
with increases of about 35 percent in gross labor rates and about 15 
percent in automobile prices. The cost of tooling in the automobile 
industry is so large a factor that the sharp increases in such costs were 
disproportionately higher for the single-line producer and worked to 
the competitive advantage of the multiple-line producers. 

In about August of 1953, when the backlog of pent-up postwar demand for 
automobiles was satisfied, the industry entered a market which many have said 
was, and still is, the most highly competitive in its history. The buffeting of 
this furious competition brought into sharp outline any competitive deficiencies 
of any producer in the industry (II, 864). 

At about this time the economic position of both Studebaker and 
Packard, which had been important prime contractors in the produc- 
tion of jet engines, was seriously aggravated by the virtual elimination 
of defense business. ‘Tr aditionally, Packard had competed in the 
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higher price market and Studebaker in the lower price field. “The 
combination resulted in a company with car lines which complement 
each other and whose dealers are not competitive with each other” 
(II, 866), and the company plans to sell both the Packard and Stude- 
baker lines in certain areas through single dealers. Aside from these 
marketing advantages, the merger offered the “potential advantages 
of common tooling, common parts and components, consolidation of 
facilities, and the other advantages which mark the successful pattern 
of the other full-line companies in the industry” (II, 866). Mr. 
Nance recognized that size in the automobile industry, as in others, 
has definite : advantages “because if you have suflicient size, * * * you 
have a much wider margin of error than if you do not have the size” 
(1I, 875). 

The testimony of the three independent automobile producers re- 
veals a common pattern. All had minor shares of the market, together 
accounting for barely 4 percent of total passenger car sales in 1954. 
All were at a serious disadvantage in competing with the Big Three 
integrated producers, All sought to mitigate these disadvantages by 
consolidations which broadened their dealer organizations and offered 
the prospect of production and distribution economies of scale. De- 
spite the substantial size of the companies involved, all received ad- 
vance Government blessing of the mergers, based upon recognition of 
the competitive realities of the automobile industry. 

The witnesses who testified furnished the Subcommittee much valu- 
able information concerning the economics of the industry, informa- 
tion vital to a study of its basic competitive problems. Despite the 
fewness of producers, the prevailing view of the witnesses was that the 
automobile industry is actively competitive. Active price competi- 
tion, while not apparent at the manufacturing level. certainly flour- 
ishes among the dealers. There is also abundant evidence of compe- 
tion among the manufac ‘turers in styling, research, product improve- 
ment, etc. It is not possible accur ately to estimate ihe extent to which 
this competition results from the stimulus provided by the 3 smaller 
producers (formerly 6), generally called the “independents.” Cer- 
tainly, the independents perform an important function. Their im- 
pact has been particularly felt through the introduction of signifi- 
cant innovations and improvements in fields best fitted to their 
talents and capacity. Their total elimination would remove a spur 
presently stimulating the three larger producers. The witnesses from 
the automobile industry were unanimous in their expression of the 
belief that the automobile industry is highly competitive and free of 
monopoly. Lewis D. Crusoe, executive vice president of Ford stated: 

As we have said, there is no secret about the driving force that has produced 
the continuous growth and development of the automobile industry. It is nothing 
more than competition. Active competition extends through every phase of the 
industry (II, 650). 

L. L. Colbert, president of Chrysler, echoed this sentiment : 


Those of us who work in this industry believe that the present period is 
more competitive than any we have ever known (I, 338). 


The three independents were equally vocal in their eulogy of the 
competitive nature of the industry. 

Mr. Colbert found proof of the industry’s competitive structure 
in the En parative prices of the original 1924 Chrysler car and a 


1955 Chrysler 4-door sedan. He concluded that in terms of the real 
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value of the customer’s dollar, the price of the 1955 models is about 
$100. less than the original 1924 Chrysler car. To substantiate his 
price comparison of the earlier model with the modern car, Mr. Col- 
bert quoted a factory retail price of $1,595 for the standard 6-cylinder 
Chrysler touring car of 1924. This automobile, which he termed 
“a sensation of its day,” had steel body panels over a hardwood 
frame, wood spoke wheels, 68 horsepower and “a top that could be 
folded or raised by 1 man.” The comparable $2,947 factory retail 
price for a 1955 Chrysler Windsor Deluxe sedan includes power 
steering. power brakes, and Power-Flite automatic transmission. 
Mr. Colbert explained that the price of today’s car includes about 
$800 worth of inflation—since today’s dollar will buy less than two- 
thirds as much as the 1924 dollar. It includes also about $700 in Fed- 
eral and State taxes. According to Mr. Colbert, the hidden taxes 
in a car in 1994 were not much over $100, So, in terms of the real 
value of the dollar, he concluded, today's car is about $100 less than 
the 1924 car (1, 347-348). 

To Mr. Crusoe of Ford, proof of the dynamic nature of the industry 
is found in the ups and downs experienced by the various producers 
over the years, and he pointed to Ford's own history as evidence. In 
its 59 years, Mr. Crusoe stated, Ford has moved ahead, fallen behind, 
and moved ahead again. 

In 1921, our company produced almost 62 percent of all of the cars built 
in America that year * * * Three years later, in 1924, we built and sold a 
larger number of Ford cars than in any year of our history, but our share 
of the market dropped to 55 percent. The market was growing—but our com- 
petition was growing and our share of the market was shrinking (II, 646). 

By 1926, Ford’s market share fell to 36 percent (II, 616). While 
the Model T was still popular, Ford's competitors were bringing to the 
low-price field many features of the luxury cars. Mr. Crusoe related 
how the introduction of the Model A enabled the company to recapture 
leadership in the low price field. This leadership was short-lived, and 
in 1932, Ford was require «d to countermove by bringing to the low pric e 
field the V-8. By a 35>, Ford again regained sales leadership in the 
low-price field. Mr. Crusoe candidly admitted the company failed 
to follow up its initi: al product advantage, and did not meet other 
increasingly essential market requirements. As a result, its market 
share slipped to 18.8 percent by 1941. 

Ford emerged from World War II in dire need of a drastic overhaul 
of both product and management. A new management team was 
assembled whose first job was to decentralize authority in order to 
fix responsibility. A new program was agreed upon covering units 
to be built, design costs, selling prices, facilities required, and expected 
profit. A completely new system of financial controls was inaugurated 
in order to match actual performance against approved plans and 
programs. 

In the meantime, Mr. Crusoe reported, Ford decided in 1946 to 
design a completely new line of vehicles in anticipation of the more 
exac ting demands of the buyer which would probably follow the pass- 
ing of the seller's market. “As a result, Ford was the first of the Big 
Three to offer a completely redesigned product line, and its relative 
market position soon reflected its bold venture. In 1954, Ford had 
bend 3 5.4 percent of the total domestic automobile market. A 


decline was experienced in the first 4 months of 1955, but the Mercury 
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and Lincoln lines remained comparatively strong. The resilience of 
competition in the industry, as demonstrated by Fords experience, was 
summarized by Mr. Crusoe in these words: 

Few companies that have plumbed the depths as deeply as Ford have risen 
again to become strong competitive forces in their industries. The buyer public 
is a rigorous taskmaster. In the long run companies, as well as people, meet 
the consequences of their own acts. Any company that fails to give the publie 
what it wants, when it wants it, and at a price it can afford to pay, will not 
prosper in a competitive market. (II, 648). 

Mr. Nance, president of Studebaker-Packard, concurred in the view 
that the intensely competitive nature of the industry reveals itself in 
the highly volatile history of the business, He pointed out: 

There is no fixed or guaranteed position for any single make of car on the 
market. If you will chart the course of the industry over the period of just the 
past quarter of a century, you will find that every make now on the market has 
had its ups and downs (II, 860). 

While Studebaker and Packard suffered in the market decline of 
independents following the transition to a buyer's market, Mr. Nance 
felt no cause for alarm, but on the contrary, extolled the management 
of the large competitors, who rocked the industry from its lethargy 
by their aggressive and farsighted policy. In particular, he credited 
Ford with revit: alizing the industry by the introduction of a com- 
pletely new product line in antic ipation of new-car buyer demands. 
The plight of the independents was their own doing, he suggested. 

These companies in general did not, during the period of the sellers’ market, 
fortify themselves by modernizing their product and their facilities and generally 
Strengthening their organizations, both internally and externally. As a conse 
quence, they were not relatively as well equipped to hold to their historical 
percentages of the market as were their larger volume competitors (II, 861). 

While some of his subsequent remarks might suggest that factors 
pee uli: ar to the size of the Dig Three played a part in enabling them 
to take the lead in product innovation and aggressive merchandising 
Mr. Nance publicly blamed the decline of the independents, p: wticu- 
larly his own company, upon the failure of management to adjust to 
the situation. 

One of the major interests of the Subcommittee was to determine 
whether the size of the three leading producers in terms of their market 
share was detrimental to the industry. One aspect of this general 
problem is the question whether the absolute size of a company such 
as General Motors is harmful in itself, and whether some limitation 
should be placed upon its future growth. Other inquiries centered 
around the questions: How big is too big, and what kind of a formula 
could be evolved for breaking up a company which exceeds the size 
believed best for the public good. Although it was evidently impos- 
sible to answer these perplexing questions at these heari ings. the Sub- 
committee thought it would be helpful to secure the views of industry 
spokesmen, and that the information obtained might form the basis 
for a more detailed study of the problems at a later date. 

The automobile industry spokesmen generally agreed that there 
was no cause for alarm because of concentration in the industry; they 
opposed any limitation upon future growth of individual firms, and 
strongly questioned the wisdom of any plan to break up into smaller 
units any of the dominant companies. 
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Mr. Crusoe of Ford summarized the industry viewpoint on size 
limitation when he stated: 

We believe that the imposition of a ceiling upon the size of any company in 
the automobile industry, or upon its share of the market, would destroy the 
competitive incentives of the management of that company. As the company 
approached its ceiling, there would be nothing to gain from improvement. 
Hence, product development would be neglected, sales efforts relaxed, expansion 
and modernization of facilities halted, and price competition abandoned (II, 
653). 

While such consequences of size limitations are theoretically possible, 
Mr. Crusoe states the case in its strongest possible terms. Toa com- 
pany as large as General Motors, it would seem the desire of main- 
taining its enormous volume would be a mighty incentive. If the 
industry were truly competitive, it is difficult to see how General 
Motors could neglect its product, permit its facilities to become ob- 
solete, or abandon price competition, if a limitation were placed on 
its e Mere ly to protect 1ís iremenda lous capital investment would 
app to be incentive enough. 

iticism of the major producers would be interpreted 
as admission of nabii y to compete successfully with General Motors 
undoubtedly inhibited producers in their testimony before the 
Subc ommittee. 

The economists who testified before the Subcommittee did not direct 
their — exclusively to the automobile industry. In the main, 
they were opposed to any hard and fast limit upon size. Prof. Clare 
E. Griffin sti ited: . 

If now--and this, I think, is an important point—you place a hard-and-fast 
limit upon size, then any concern which would be affected by that limit will be 
strongly encouraged to adopt noncompetitive policies. They would tind it 
pruce nt to relax efforts at product improvement, to refrain from passing cost 
avings on to consumers in lower prices or otherwise to improve the attractive- 
ness of its offers to consumers, for any of these competitive policies are likely 
to lead to increased sales and therefore to increase of its size to a point where 
it will be in violation of the law. In short, by putting a definite limit on size, 
you would be placing a requirement upon these concerns that they must, in fact, 
act like monopolists in order to avoid the charge of being monopolists (I, 390). 

Prof, Louis B. Schwartz disagreed. He suggested that many con- 
cerns are already too large, and that competition would be better 
served by reducing the prevailing degree of concentration. He 
argued that the percentage limits for testing mon opoly set forth in 
the Aluminum Co. case are not realistic, and proposed: 

Now, if I were to pick a figure out of the air, I would pick a prima facie figure. 
I would say that a company which has 20 percent of certain basic resources 
of the country would prima facie be above the limits of safety and therefore 
might reasonably have the attention of an appropriate agency corresponding 
to the SEC in the public utility field (I, 213). 
Mr. Nathan, while generally opposed to limits on absolute size 
, 1 . , 
contended that General Motors already has too large a percentage 
of the automobile business. He suggested fixing market percentages 
evon« ch a co l shouid no e permiite« oO gro 
beyond which mpany should not be permitted to grow, or if 
necessary, should be broken up into smaller units by the Government 
(II, 604-607). 

Any consideration of size limitation requires a determination of 
the point at which a company achieves maximum efficiency. If the 
point can be determined beyond which continued expansion effects no 
economies, one may conclude in given cases that the public good would 
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be served by prohibiting expansion beyond this point. Certain ad- 
vocates of size limitation upon dominant companies in an industry 
would require such companies desiring to merge to sustain the burden 
of proving the merger is technologically just ified. 

Ford and Chrysler representatives were reluctant to venture any 
opinion concerning optimum size, but American Motors rather force- 
fully asserted that Big Three production volumes are not required to 
achieve optimum cost “results in the automobile industry. Its presi- 
dent, Mr. Romney, suggested that American Motors could achieve 
maximum tooling and manufacturing economies with 800 to 1,000 cars 
a day of the same basic type (I, 467). Mr. Kaiser stated that for an 
integrated company of its size, good cost results occur anywhere from 

950 vehicles per day and up. "He further asserted that when produc- 
tion reaches 800 to 1,000 per day, a company can start making its own 
parts, and thus improve its competitive position (II, 515). 

Studebaker-Packard whose capacity exceeded demand at the time of 
the hearings, was unwilling or unable to state at what daily production 

rate the company experienced lowest cost results. However, under 
questioning, Mr. Nance stated that size in itself results in certain ad- 
vantages. When asked his opinion whether General Motors could 
continue to operate successfully if split up into separate companies, he 
replied: 

Well, I do not think that necessarily size is the determining factor as to what 
would be a sound economic unit for operation; but I am personally of the 
opinion that the percent of industry that is enjoyed by some of their relative 
or their respective lines would certainly be more than adequate to support 
profitably a company in the automobile business (1I, 872). 

As noted by some of the industry spokesmen, optimum cost results 
for a particular plant do not alone determine a company's optimum 
size. The amount of advertising, extent of research, and type of 
marketing all have a direct bearing upon that question. 

The Subcommittee studied both the nec essity for a high degree of 
integration in the automotive industry, and also the importance of 
integration as a factor limiting or restricting entry into the field. 
General Motors and Ford have achieved by far the highest degree of 
integration. Chrysler in recent years has been moving further in 
this direction. Ford pursued a policy of integration so extensive 
that it reached the raw materials stage, m: anufactur ing its own glass 
and gaining control over sources of rubber. A few years ago, how- 
ever, Ford divested itself of its rubber plantations. "The automobile 
industry has changed considerably from its early days when the so- 
called manufacturers were largely assemblers of cars. Today, the 
industry has established a pattern of integration on a large scale. 
Even the independents have taken increasing strides in that direction, 
finding a high degree of integration necessary in order for them to 
compete successfully with the larger manufacturers. 

No automobile company is completely integrated. All buy sub- 
stantial amounts of parts and materials from independent suppliers. 
Chrysler testified that it spends about 57 cents out of every sales dollar 
for materials, parts, and services furnished by over 8,000 independent 
firms in 42 States (1,345). Between 65 and 70 percent of Ford’s total 
manufacturing costs consists of parts, materials, supplies, and services 
purchased from outside sources (II, 652). Ford expressed its pur- 
chases as a percentage of total cost of manufacturing, a much smaller 
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base than the total sales base used by Chrysler. In 1954, Ford had 
almost 20,000 suppliers on its rolls, in none of which the company had 
any financial interest. Studebaker-Packard conceded that it was not 
presently an integrated company, and it would not be able to achieve 

real integration until the completion of tooling for a brand new body, 
presently planned for the 1957 model. 

A comparatively recent ex: imple of the trend toward integration was 
the purchase in December 1953, by Chrysler, of the Briggs Manufac- 
turing Co., which made bodies for Plymouth cars. 'The Chrysler, 
Dodge, and DeSoto divisions make their own bodies in line with the 
tendency in the industry. Chrysler estimated that the cost of 
passenger-car bodies represents 40 percent of the cost of the finished 
automobile, Since Plymouth sales constituted 50 percent of its volume 
of business, and since there was no alternative body capacity to assure 
the number of bodies needed, Chrysler decided to buy Briggs. Chrys- 
ler emphasized that it considered the acquisition of Briggs absolutely 
essential to enable it to compete in the market. It was vital that the 
company control this major cost element in an increasingly competitive 
market. Mr. Colbert stated: 


To be fully competitive, we no longer could afford to go without these advantages 
[owning body works] for our Plymouth Division. * * * Having Briggs has been 
a major factor in our effort to regain our share of the automobile market (I, 341). 

Chrysler’s purchase of Briggs brought Studebaker-Packard face-to- 
face with the necessity for manufacturing its own bodies, as Briggs 
had made bodies for Packard as well as for Chrysler. Briggs had 
previously sold bodies also to Willv's but, at the time of the purchase 
by C hrysler, was selling only to Chrysler and Packard. Mr. Nance 
testified that his company met the prob ‘lem by working out an arrange- 
ment with Chrysler for the building in which Briggs had built Packard 
bodies, and retooling it to make its own bodies. Packard subsequently 
moved its final car assembly to this modern plant (II, 866). 

The integration problem involves the question of whether to build or 
to buy. Producers purchase from outside suppliers as long as price 
and quality are satisfactory. In emphasizing their dependence upon 
a great number of sup pliers, the automobile producers in effect admit- 
ted that certain operations could be performed more efficiently by small 
producers. Manufacturers psi the value of having available 
alternative sources of supply. Some manufacturers have elected to 
produce certain parts the mselves in order to obtain a check on the 
prices they are paying outside suppliers. It seems clear that the most 
successful manufacturers are the most highly integrated, and that the 
independents are being forced to follow suit. The tendency toward 
increasing integration has definite implications respecting future auto- 
mobile concentration. As the degree of integration necessary for suc- 
cessful competition increases, so do the capital and the know- how re- 
quired of a new company seeking to enter the field. Since the depres- 
sion, only one producer of a standard-size car, Kaiser, has successfully 
invaded the market. Kaiser shifted its production and sales emphasis 
to commercial and utility vehicles in 1954. In December 1955, Kaiser 
announced it had no plans to build 1956 model passenger cars, but 
would confine itself to turning out utility vehicles, While industry 
Spokesmen state there is no bar to entry, the changing structure of 
the industry is creating new obstacles for any potential entrant, 
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The antitrust authorities must maintain a constant scrutiny of indus- 
try to eliminate restraints and keep the arteries of competition free. 
However, this does not end governmental responsibility in this area. 
The increased tempo of national defense work placed great demands 
upon the automobile industry. It was discovered that automobile 
manufacturers were peculiarly fitted by their mass production tech- 
niques to do many of the jobs required for defense work. It is becom- 
ing apparent that this type of work can no longer be viewed as a tem- 
porary affair. The automobile producers have come to depend upon 
it as a regular part of their production, and have geared their plants 
accordingly. 

Testimony at the hearings focused attention upon the importance 
of defense business to automobile producers and its necessity to their 
very survival. The economic plight of both Packard and Studebaker 
in the postwar decline was exacerbated by the loss of substantial 
defense business. Packard’s jet-engine production, scheduled to run 
to the middle of 1954 at a contract value of $196 million per annum, 
was reduced to approximately $15 million dollars in 1953. In 1953, 
Studebaker’s jet-engine contracts of about $202 million were substan- 
tially reduced, and then terminated in January 1954. 

Both Packard and Studebaker for many years were among the 
Nation’s principal defense contractors, and during the war had fur- 
nished trucks, special vehicles, aircraft engines, marine engines, ete. 
Mr. Nance stated: 

No small part of our plans, and a substantial purpose of the merger, is the 
recapture of what we consider to be a fair and reasonable share of defense 
business (II, 867). 

The nub of the problem is implicit in Mr. Nance's further observa- 
tion that, while his company seeks Government business on merit and 
value alone: 

* * * on the basis of our past performance and present capacities we are 
rizht in believing that we are entitled to favorable consideration from the 
armed services buying agencies in this area (II, 867). 

If the defense business is necessary to the survival of automobile 
producers, and if the public interest is best served by the continued 
existence of the independents, then the Government must seriously 
consider giving favorable consideration on defense contracts to these 
smaller producers even if this means higher prices. Such a form 
of subsidization may not be too high a price to pay for the continued 
existence of a healthy competitive automobile industry. 


4. Generat Morors Hisrory AND POLICIES 


Sales by General Motors exceed the combined sales of all other 
passenger-car producers. In an attempt to minimize the significance 
of this fact it has been suggested that General Motors’ share of the 
automobile industry is no larger than the share held by the Ford 
Motor Co. in years past. But there is a marked difference in the 
importance of market shares between the periods 1921 and 1954. In 
1921, when Henry Ford had over 60 percent of the automobile market, 
total passenger cars in use were approximately 1 per 13 persons. In 
1954, when General Motors produced more than half the passenger 
cars in the United States, there were over 48 million passenger cars 
registered, or approximately 1 for every 3 persons. In this interven- 
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ing period, the automobile has changed the lives of all people in our 
country. Thousands of towns today are entirely dependent upon 
automotive transportation. The entire movement of population 
from the center of cities to the suburbs is dependent upon the auto- 
mobile. No part of our economic and social life is independent of 
the passenger car and truck today. 

In 1955, General Motors’ sales were $12.4 billion, and profits, after 
taxes, were $1.2 billion, 48 percent more than in 1954. Income taxes 
in 1955 are in excess of $1 billion. Its assets exceed $6 yu and 
its capital represents in excess of $4 billion. In 1954, General 
Motors sold almost 3 million passenger cars manufactured in 
the United States. In 1955, General Motors’ sales of such passenger 

‘ars increased about 40 percent over 1954. But cars and trucks are not 
its only products. It makes tanks, locomotives, tractors, engines for 
airplanes and ships, and brakes for bicycles. It makes guns, rockets, 
ammunition, radios, clocks, oil well drills, ice-cream cabinets, ice-cube 
makers, mirrors, and keys. "It finances the dealer selling these products, 
finances the consumer’s purchase, and, in some cases, insures the prod- 
uct against fire and theft. General Motors has plants in 18 foreign 
countries where it produces passenger cars, trucks, automotive parts 
and consumer appliances. It produces Vauxhall cars and Bedford 
trucks in England, Opel cars and trucks in Germany, and Holden cars 
and utility vehicles in Australia. 

There is probably no company in the United States that affects the 
lives of the citizens of the country as much as General Motors. Of 
the total value of goods and services produced in the United States 
in 1954, it is estimated that General Motors sales accounted for 3 
percent. Its sales in 1954 were almost equal to the combined gross 
national products of Norway and Sweden. 

General Motors was organized in 1908 by William C. Durant. 
Prior to that time leadership in the automobile industry was vested 
in those firms which subsequently formed the nucleus of General 
Motors, i. e., Buick, Olds, and Cadillac. From 1900-1904 the Olds 
Motor Works produced between 25 and 33 percent of industry output. 

Cadillac, an important producer, accounted for 12 percent of industry 
aaa in 1904 and 16 percent in 1905. Buick, organized in 1902, was 
taken over by Durant in 1904, and by 1908, the year General Motors 
was organized, was the leading firm in the industry. The formation 
of General Motors by William C. Durant concentrated one-fourth of 
industry output in the hands of the largest firm in the industry. 
Shortly thereafter, Ford output exceeded General Motors, but from 
1910 to 1932, except for 2 years, these 2 firms were the industry 
leaders. 

Early in 1908 Durant and Benjamin Briscoe had proposed a con- 
solidation of Ford, Maxwell-Briscoe, Reo, and Buick. Ford demanded 
$3 million in cash, and Olds then demanded similar treatment. Ne- 
gotiations fell through. Durant and Briscoe thereupon attempted a 
merger of their companies and sought the backing of J. P. Morgan 
for new capital. Disagreement between Durant and the Morgan at- 
torneys cause the abandonment of this project. Durant thereupon 
proceeded to organize General Motors in September 1908. His origi- 
nal plan to consolidate other firms with his organization was not 
abandoned, however. In the latter part of 1909 Durant secured an 
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option to purchase the Ford Motor Co. for $8 million. His acquisi- 
tions during this period had reduced available funds and Durant was 
unable to raise the necessary money to buy out Ford. 

Briscoe, after withdrawing from negotiations with Durant, pro- 
ceeded to organize the United States Motor Co. in 1910. Within 2 
years this firm was in receivership and reorganized as the Maxwell 
Motor Company. Ultimately, from this discouraging start, emerged 
the present Chrysler Corporation. 

Durant organized the Bend Motors Co. as a holding company to 
acquire the stock of the Buick Motor Co. In the year it was organized, 
General Motors acquired the Olds Motor Works and the following 
year, the Cadillac Motor Car Co. By 1910, General Motors marketed 
10 brands of automobiles, representing 21 percent of the entire in- 
dustry output. Within the first 2 years of the organization of the 
firm, Durant consolidated over 20 different companies into his organ- 
ization. The overextension of the firm due to these acquisitions made 
it necessary, however, to raise capital, which could only be accom- 
plished under onerous conditions, including the relinquishment of 
control of the organization by Durant. A condition of the banking 
group which supplied the necessary capital was that a voting trust be 
established, with the understanding that it would have control of the 
board of directors (VI, 9470). Durant remained as a vice president 
and director, but ceased active participation in the firm for the period 
of the voting trust. 

The recent Government antitrust case against Du Pont, General 
Motors and United States Rubber disclosed a great deal of informa- 
tion about the early history of General Motors. The inclusion of 
material from this trial is not for the purpose of reviewing the legal 
issues involved but to present primary source material bearing upon 
the growth of this large corporation. Mr. Ewart Harris, one of the 
attorneys for the Department of Justice in the case, appeared as a 
witness before the Subcommittee, and much of the following history 
of General Motors and its relationship to Du Pont is based upon his 
testimony and exhibits presented at these hearings (VI, 2468). The 
suit itself was dismissed by the United States District Court in 
Chicago, but the Supreme Court has agreed to review the findings. 

During the period of the voting trust Durant was not inactive. In 
1911 he organized the Chevrolet Motor Co., which grew considerably 
in the next few years. Durant used the profits of Chevrolet to pur- 
chase General Motors stock and so reacquire control of the company. 
At the expiration of the voting trust in 1915, Durant had sufficient 
stock to challenge the bankers who controlled the voting trust (VI, 
2427). It was in this early period that the Du Ponts’ influence in the 
corporation was first manifested. The Du Ponts began investing indi- 
vidually in General Motors in 1914. At the time of the struggle for 
control of General Motors, Pierre du Pont owned 2,200 shares of 
General Motors and John J. Raskob about 1,200 shares. The reor- 
ganization of the board of directors provided an equal number of 
appointees by the banking syndicate and by Durant (VI, 2470). 
Pierre du Pont became chairman of the board of General Motors and 
was empowered to name three members of the board as neutral direc- 
tors. The members appointed by Pierre du Pont were all representa- 
tives of the Du Pont interests. 
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Following termination of the voting trust and the reaccession to 
control by William C. Durant, General Motors’ earnings rose rapidly 
and the firm embarked upon another period of expansion (VI, 2477 
The Du Ponts, realizing that Durant had control of the corporation, 
accepted his offer to exchange their stock for Chevrolet stock. Out of 
this association grew the plan for greater participation by the Du Ponts 
in General Motors. 

The Du Ponts at that time had considerable funds for investment. 
Net profits during World War I were $232 million and Du Pont, while 
the war was still in progress, sought postwar uses for its facilities. 
Paint and varnishes which the automobile industry used in large 
quantities appeared attractive, and in 1917 Du Pont acquired Harrison 
Bros. & Co., one of the larger paint, varnish, and chemical manufac- 
turers. Cawley Clark & Co., pigment manufacturers, and the Bridge- 

ort Wood Finishing Co., varnish manufacturers, were purchased 
lois the end of 1917. Prior to the war, Du Pont had entered the 
artificial leather and, in 1916, the rubber-coated fabric fields. Doth 
products were major materials used in the automobile industry. In 
1915 the Du Ponts also entered the celluloid field, also an important 
material used by the automobile industry. Nitrocellulose, the princi- 
pal raw material used in the manufacture of smokeless powder by the 
Du Ponts, was also the material from which artificial leather and 
celluloid were produced. 

Thus the development of the interests of the Du Ponts from manu- 
facturers of gunpowder to major stockholders in General Motors was 
a logical progression. 'The close association between Du Pont and the 
automobile industry, its largest customer, convinced Du Pont of the 
industry's great potential. Obviously, an important consideration was 
the desire to maintain an interest in the company which promised to 
become in the future its greatest single customer. 

In December 1917 Durant invited the Du Ponts to invest $25 million 
in General Motors. At that time, John J. Raskob, director and mem- 
ber of the finance committee of the Du Pont Co., prepared a report to 
the Du Pont finance committee recommending the investment (VI, 
9475). 'The report stated that with Durant, Du Pont would control 
General Motors with considerably more than a majority of the out- 
standing stock. Of a total of 1.080,000 shares, Durant would hold 
280,000 shares, and the Du Pont Co. would acquire 273,000 shares as a 
result of their investment. Holdings of Du Pont friends would 
approximate 100,000 shares. Raskob stated: 
it is the writer’s belief that ultimately the Du Pont Co. will absolutely control 
and dominate the whole General Motors situation with the entire approval of 
Mr. Durant who, I think, will eventually place his holdings with us, taking his 
payment therefor in some securities mutually satisfactory (VI, 2480). 

Raskob’s summary of the management structure was that Durant 
would continue as president, Pierre S. du Pont would continue as 
chairman of the board, and Du Pont representatives would dominate 
the finance committee. In urging the investment, Raskob stated that 
Du Pont had $50 million to invest and— 

Our interest in the General Motors Co. will undoubtedly secure for us the entire 
Fabrikoid, Pyralin, paint, and varnish business of those companies, which is a 
substantial factor (VI, 2480). 
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By this investment the Du Ponts secured a 23.83 percent interest in 
the common stock of the enlarged General Motors Co. (VI, 9487). 
In the latter part of 1918, General Motors purchased the McLaughlin 
Buick properties in Canada, issuing common stock in payment thereof. 
Before the end of the month in which this transaction occurred, the 
Du Ponts had purchased from the McLaughlins the bulk of the General 
Motors stock they had acquired. At the end of 1919 Du Pont owned 
28.74 percent of the outstanding General Motors stock (VI, 2499). 

In 1920 the General Motors Corp. was in need of capital. A report 
by Raskob to the finance committee of the Du Pont Co., dated March 
19, 1920, stated : 

The General Motors Corp., in order to carry out a development program which 
has been reduced to the greatest degree possible without sacrificing its position 
in the industry, will need $60 million of new capital (VI, 2491). 

Mr. Raskob continued his report stating that the investment condi 
tions in the world. particularly in the United States, were such that 
it was impossible to raise the new capital through the sale of stock, 
and since the capital would be required permanently in the business, 
he felt it should be secured from the common-stock holders or new 
partners. New partners were acquired in the Nobel interests, who had 
been associated with the Du Ponts in Canadian Explosives, Ltd., and 
in J. P. Morgan & Co. Subscription rights of both Durant and the 
Du Ponts to the new stock were to be allocated to Nobel ( VI, 2491-2). 

The relationship of J. P. Morgan to the automobile industry dates 
back many years. As indicated previously, J. P. Morgan was interested 
in financing an early merger sponsored by W. C. Durant. Morgan’s 
direct participation in General Motors, however, apparently date: 
from the interest of the Du Ponts in the corporation. Durant had 
been aided by other banking interests in his formation of Chevrolet 
In the 1920 General Motors financing operations, the firm of J. P 
Morgan was used. It acquired a considerable stock interest in General 
Motors at that time and representation on the board of directors. It is 
understood that Morgan was brought into General Motors financia! 
affairs at the instance of the Du Ponts. 

J. P. Morgan & Co. was to underwrite the stock issue of 1920 and 
head a syndicate to stabilize the market during the issuance of public 
shares. Durant charged that the syndicate did not carry out its func- 
tions (VI, 2495). He attempted stabilization operations with disas 
trous results to himself. The syndicate utilized only $2 million of the 
$10 million authorized, and Durant was faced with a continuously 
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falling market. The closing prices of General Motors stock during 
this period were as follows: 


Price of General Motors common stock, New York Stock Exchange 


| Closing | : Closing 
price | price 


29, 1920 . $2754 
26, 1920 | 1 
7 31, 192 

28, 1920 
t. 25, 1920 

30, 1920 


". 10, 1920 n 
a ———— 


Source: Daily closing I 


On November - the Du Ponts purchased almost the total Durant 
holdings at $9.50 a share. Simultaneously, a bloc of stock was pur- 
chased from the syn ww ate at over S17 a sh: ie. It would appear that 
Durant was squeezed out of the corporation. In the Du Pont annual 
report for the following year, it was stated that Durant requested that 
Du Pont take over the management and control of the corporation. 
Durant demurred to this, saying: 

On the evening of November 15, a personal friend of mine, representing the 
Du Pont interests called at my apartment and informed me that my resignation 
as president of the General Motors Corp. was desired and would be accepted. 

As a result of these acquisitions, Du Pont ownership of General 
Motors stock in early 1921 reached 35.8 percent of the total outstand- 
ing common stock (VI, 2502). 

The events surrounding the ouster of Durant are not too clear. 
Alfred P. Sloan. Jr., who had am associated with Mr. Durant since 
1916, was a director of General Motors. W hile he was on the executive 
— with Durant and occupied an ofice next to him, he testified 

jefore the Subcommittee that he was not in consultation Ww ith Durant 
on the problems of the car manufacturing units (VII, 3523). Mr. 
Sloan, however, also reported that one of his criticisms : of Durant 
was that Durant's relation with the car manufacturing units was a 
personal one. Officials reported directly to him. Sloan was also 

participant in the stock syndicate of 1920. In the reorganization 
of General Motors upon Durant's resignation, Donaldson Brown, 
treasurer and member of Du Pont's executive committee, assumed Mr. 
Durant's position on the General Motors finance committee. Pierre 
du Pont became president. J. Amory Haskell, director and vice 
president of Du Pont, who had joined the General Motors board in 
1915, became vice president in charge of operations. Raskob con 
tinued to head the finance committee, and Mr. Sloan was placed 1 
charge of the general advisory staff. In 1923 Mr. Sloan became presi- 
dent ‘of General Motors, and ‘immediately dhaveadter a director of the 


Du Pont Co. (VIII, appendix D, I). 
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Certain significant changes occurred in General Motors from the 
period of the voting trust to the time of acquisition by the Du Pont 
interests. During the voting trust from 1910 to 1915, various passen- 
ger car lines were discontinued. Buick, Cadillac, Olds, Oakland were 
continued and three other makes were consolidated in the General 
Motors Truck Co. _The market share of the company declined con- 
siderably during this period. The end of the voting trust witnessed 
a new expansion in General Motors. 

In 1916 United Motors Corp. was organized to acquire various 
companies formerly producing parts for sale to General Motors and 
to other corporations. The promoters of this consolidation were 
Durant, Raskob, and Louis G. Kaufman, a New York banker who had 
backed Durant in Chevrolet. The companies involved in this con- 
solidation were Dayton Engineering Laboratories Co., Remy Electric 
Co., Hyatt Roller Bearing Co., New Departure Manufacturing Co., 
the Perlman Rim Corp., and shortly thereafter, Harrison Radiator 
Corp., and the Klaxon Co. Mr. Sloan, president of Hyatt, was made 
president of United Motors Corp. In 1918 General Motors took over 
the United Motors Corp. by the payment of cash and the exchange 
of stock. 

In this same year, General Motors expanded in other lines. It 
purchased the C bastoia Motor Company of Canada and the Me- 
Laughlin Carriage Co, (the Canadian Buick producing company). 
It purchased the outstanding stock of the Scripps Booth C orp., a 
company in which it already held a minority interest. It also entered 
the tractor industry, purchasing the Samson Sieve-Grip Tractor Co., 
and the Janesville Machine Co. 

The year 1919 saw a major expansion of General Motors. It built 
the largest office building in the world at that time, organized General 
Motors Acceptance Corp. (GMAC). acquired the Guardian Refrigera 
tor Co. and various parts producing firms. It also purchased an 
interest in the Fisher Body Corp. 

The Fisher Body Co. had been organized in 1908 to make bodies 
for automobile producers. Its expansion was meteoric and as the 
largest builder of bodies in the industry, it was soon considering en- 
try into the automobile industry. Three automobile firms were in- 
terested in associating themselves with Fisher. General Motors of- 
fered the most advantageous proposition. In 1919 General Motors 
acquired a 60 percent stock interest in the firm for almost $28 million. 
Control of Fisher was vested in a voting trust, the Fisher brothers 
sharing control with General Motors. General Motors contracted 
to purchase substantially all its bodies from Fisher on a cost-plus 
basis for a period of 10 years. 

Fisher Body thereafter expanded further. In 1920 it acquired 
the controlling interest of the National Plate Glass Co., a recently 
merged organization of three major glass producers, and in the same 
year acquired the Ternstedt Manufacturing Co., producer of auto- 
mobile body hardware. 

The General Motors-Fisher arrangement was extremely profitable 
to the Fishers, and General Motors sought an end to the cost- plus 
arrangement. In 1926, with 3 years of the cost-plus contract remain- 
ing, General Motors succeeded in purchasing the outstanding 40 per- 
cent Fisher Body Corp., stock, offering General Motors stock in pay- 
ment. The shares issued in payment equaled 11 percent of the entire 





STUDY OF THE ANTITRUST LAWS 31 


common stock outstanding. By acquiring the Fisher Body Corp., 
General Motors obtained a firm which was not only the largest body 
producer but also operated hardwood mills and plants producing glass 
and automobile hardware. 

In 1931 both Pittsburgh Plate Glass Co. and the Libbey-Owens- 
Ford Glass Co. negotiated with General Motors for the purchase of 
the National Plate Glass Co. General Motors was willing to sell 
this firm if an agreement could be negotiated which would assure a 
supply of glass at a favorable pu In July 1931 such an agree- 
ment was consummated with Li )bey-Owens-Ford. In addition to a 
payment of $9.5 million, Libbey-Owens-Ford agreed to supply Gen- 
eral Motors with the greater portion of its glass requirements. The 
initial agreement, which was to run for 7 years, called for a price of 
2115 cents per square foot for the first 20 million square feet and 2614 
cents per square foot for puo in excess of this amount (VIII, 
appendix B, IV). In subsequent years prices were to be adfosted 
proportionately to changes in the prices of materials, fuel, power, 
and labor. Similar contracts to supply General Motors? e ass re- 
quirements were concluded in 1936 and 1945, and now the arrange- 
ment between Libbey-O wens-Ford and General Motors is to run un- 
til August 31, 1958. 

In 1925 General Motors transferred the assets of its truck division 
to a new firm, the Yellow Truck & Coach Manufacturing Co., of 
which General Motors held 57 percent of the stock. The details of 
this acquisition are treated more fully in another section of this 
chapter. 

In 1925 General Motors attempted to purchase the properties of 
Dodge Bros. put on the market by the Dodge heirs. Dodge was the 
third largest producer in the industry from 1919 to 1922, but began to 
decline upon the death of the founders. Dillon, Read & Co., of New 
York, by offering the greater amount of cash, acquired the Dodge 
properties. Ultimately, the firm was sold to the Chrysler Corp. 

Large corporations in the United States generally pride themselves 
on their broad distribution of stockownership. This is also true of 
General Motors. The number of General Motors shareholders at the 
end of 1955 totaled more than 540,000, compared with 487,639 at the 
end of the previous year. It is obvious from these statistics that there 
are a great many shareholders of General Motors common stock. But 
little more than this can be stated. Historically, the ownership and 
control of General Motors has been highly concentrated. In only 
one period of the company’s history—the period of the voting trust, 
1910 to 1915—can it be said that sting conten of the corporation has 
been other than in the hands of William C. Durant or those invited by 
him into the corporation. When the Du Ponts first came into the 
organization, they, together with Durant, controlled in excess of 50 
percent of the voting stock of the corporation. At the end of the year 
1920, stockholdings of the Du Pont Co. represented 23.96 percent of 
the outstanding stock of General Motors Corp. (VI, 2500). This was 
only the ow nership of the Du Pont Co., and not the personal holdings 
of any of the Du Pont family or those persons who customarily partici- 
ated with the Du Ponts in their enterprises. In 1921, after purchas- 
ing Durant’s stockholdings in the corporation, the proportion of own- 
ership of General Motors stock held by the Du Pont Co. rose to 35.8 
percent of the outstanding stock (VI,2502). Stock ownership by J. P. 





32 STUDY OF THE ANTITRUST LAWS 


Morgan & Co., the bonus fund controlled by the Du Ponts, and the 
holdings of the Nobel interests, also associated with the Du Ponts, 
together with the Du Pont direct holdings, exceeded 50 percent of 
outstanding stock in 1921 (VI, 2503). 

In 1923 a bonus plan was prepared in order to secure the loyalty of 
the former Durant associates. Various keymen in the organization, 
selected by the finance committee of Gener: al Motors, were sold stock 
in a holding company whose assets were General Motors stock. Du 
Pont supplied General Motors stock to a new corporation, Managers 
Securities Co., which in turn issued its stock, one-third to General 
Motors’ executives, two-thirds to Du Pont, so that voting control of 
the General Motors stock remained unaffected (VI, 2507-2 2511). This 
distribution of stock under the Managers Securities plan was the 
forerunner of the General Motors’ bonus plan for executives, 

Today ownership of the General Motors Corp. is still concentrated. 
The 15 largest stockholders in General Motors own 33 percent of the 
outstanding common stock. The 50 largest stockholders own 39 per- 
cent of the outstanding common stock. Of this total, the Du Pont 
Co. holds 23 percent. This again does not include ownership of Gen- 
eral Motors stock by individual members of the Du Pont family as 
private investment. The importance of Du Pont stock at General 
Motors’ stockholders’ meetings can be seen from the total shares of 
common stock represented by persons or proxy at such meetings from 
1928 to 1938. The number of shares of common stock entitled to be 
voted by the Du Pont Corp. represented 52 percent in 1928 and 40 
percent in 1958 (VI, 2520). If we consider large individual stock- 
holdings by Josep in the corporation who were either associated with 
the Du Ponts or who held substantial stockholdings by virtue of tli 
stock distribution offered under the General Motors bonus plan, it is 
clearly seen that there is little possibility of a significant stockholders' 
group in opposition to the Du Pont interests. 

'The General Motors bonus plan now in effect works to allocate 
to General Motors executives a considerable number of General Motors 
shares each year. The amount of funds available for bonuses is 12 
yercent of the net earnings after deducting 5 percent return on capital, 
but not in excess of the amount paid out as dividends on the common 
stock of the corporation during the year (VIII, appendix D, VII). 
According to Harlow H. Curtic N General Motors president, the com- 
mon stock so disbursed is purchased by the corporation in the ope 
market, and in the last few years has represented average daily pur- 
chases of 2,000 shares (VIT. 3581). Inthe last 4 vears over 9 million 
shares of General Motors common have been purchased by the corpo- 
ration for bonus purposes. In this same period, total transactions 
of General Motors stock on all public exchanges were 13 million 
shares. Since it is likely that the shares traded on the exchange 
were traded more than once per share, and the shares awarded 
bonus to General Motors executives were more than likely retained 
for investment purposes, it appears that the bonus plan has operated 
to remove a substantial number of shares of General Motors stock 
from the public market. If continued at the current rate, it will 
tend further to concentrate ownership of the corporation. 

The financial affairs of General Motors are controlled by the finan- 
cial policy committee, a committee of the board of directors under 
the direction of Albert Bradley, executive vice president. This com- 
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mittee is also responsible for the legal affairs of the corporation. 
Testimony before the Subcommittee of top company officials concern- 
ing this committee and the existing financial controls was illumi- 
nating. 

The operation of the financial policy comimttee historically has 
always been an extremely important function of the General Motors 
management. The committee determines financial policies and ac- 
counting procedures. The various financial officers such as the vice 
president in charge of finance, the treasurer, comptroller, divisional 
comptrollers, and other financial officers, all report to the chairman 
of the financial policy committee. The committee approves all appro- 
priations, but delegates to the operations policy committee all appro- 
priations not over a million dollars. The financial and _ insurance 
subsidiaries also report to the financial policy committee (VII, 5564). 
Mr. Bradley, as chairman of the financial policy committee, and Mr. 
Frederick G. Donner, vice president in charge of the financial staff, 
are on the board of directors of the General Motors Acceptance Corp. 

When the Du Ponts agreed with Durant to share in the manage- 
ment of the corporation, it was in the finance committee that direct 
participation occurred. By August 1917, Pierre du Pont and John 
Raskob were members of this committee. With formal participation 
in General Motors the financial management of the company fell 
largely to Du Pont interests. The finance committee, as reported in 
the 1917 annual report (VIII, appendix D, I), consisted of John J. 
Raskob, chairman, who simultaneously was a director of both the Du 
Pont Corp. and Christiana Securities, and a member of the finance 
committee of Du Pont, together with the following: H. F. du Pont, 
Iréneé du Pont, Pierre S. du Pont, W. C. Durant, J. A. Haskell, and 
J. H. McClement. Mr. Haskell was a director and vice president of 
Du Pont at that time. By the end of 1918 McClement was dropped 
and the finance committee consisted of four Du Ponts, Raskob, Has- 
kell, and Durant. 

Mr. Raskob was chairman of the finance committee from 1917 until 
1929, at which time he was succeeded by Donaldson Brown, also a 
director and member of the finance committee of Du Pont. 

In 1937 the finance committee and the executive committee were 
combined into a single committee, the policy committee, under the 
chairmanship of Alfred P. Sloan, Jr. In 1946, the finance committee 
was reestablished and Albert Bradley became chairman. 

Today the financial policy committee in addition to Mr. Bradley 
includes: Henry C. Alexander, Donaldson Brown, Walter S. Carpen- 
ter, Lucius D. Clay, Lammot duP. Copeland, Harlow H. Curtice, 
Frederick G. Donner, Alfred P. Sloan, Jr., and George Whitney. 
Mr. Alexander and Mr. Whitney are respectively president and chair- 
man of J. P. Morgan, long associated with the Du Ponts in General 
Motors. Ofthe remainder, all but Lucius D. Clay are either members 
of the Du Pont family or employees of General Motors—the firm in 
which the Du Ponts long held the controlling interest. 

_ General Motors has been an extremely profitable corporation con- 

sistently enjoying a higher return on investment than leading firms 
in other major American industries. It was, therefore, one of the 
purposes of the Subcommittee to study General Motors’ pricing prac- 
tices and financial policies. 


90002°—57 S. Rept., 81-2. vol. 2 95 
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In the early twenties, Mr. Bradley, together with Mr. Donaldson 
Brown, then vice president of the finance staff, prepared a system of 
pricing procedures which has been used by the. corporation since that 
time. 

The essential feature of the General Motors financial policy is the 
desire to maintain a planned rate of return on capital. 

An acceptable theory of pricing must be to gain, over a protracted period of 
time, a margin of profit which represents the highest attainable return com- 
mensurate with capital turnover and the enjoyment of wholesome expansion, 
with adequate regard to the economic consequences of fluctuations in volume 
Thus, the profit margin translated into its salient characteristic rate of ae 
on capital employed is the logical yardstick with which to gage the price of : 
commodity with regard to collateral circumstances affecting supply and de ated 


(VII, 3583). 

Mr. Curtice, when asked if the test of efficiency would be the 
ability of management to learn and perform the skills necessary to 
operate large-scale industry in order to make a satisfactory return 
on investment, answered: 

That is certainly it, but we have to do better than that because each year we 
must have something, either greater value or lower price, for the customer 
(VIII, 4052). 

When asked what attainable return has been used in pricing policy, 
Mr. Bradley indicated that there was a standard which has not been 
changed in a period of over 20 years, a yield between 15 and 20 
percent on the net capital employed over the vears (VII. 3585). A 
yield of 20 percent was also expected by Mr. Curtice on new invest- 
ment. 

In planning this return, the corporation has a long-term view. The 
capital on which this return is expected always is assumed to be in 
excess of immediate requirements. It is expected that facilities will 
be utilized to the extent of 80 percent of capacity, so that the return 
on investment is translated into a markup on costs computed at 80 
percent of capacity operations. This planned level of operations for 
cost accounting purposes is called standard volume. This planned 
level, or standard volume, has been constant over the years (VII, 
3584). 

Since 1948, actual return after taxes and after provision for employee 
bonuses has been in excess of the standard described by Mr. Bradley 


Return on net worth after taces 


Percent Percent 

BORD A UAR oes uhi rh iq: 20.5 

Bd] NE Lebe diosa 20.1 

34. 9 | 1954 24.4 

CTR T. ERAT PAOR 31.3 

i the past 8 years, General Motors return has exceeded the standard 

it has established for itself. The question was therefore raised why 

are not the prices of its products lowered. Mr. Curtice indicated this 

would not benefit dealers, and argued that General Motors’ pricing was 

fair. He stated that the lowering of prices now would not be beneficial 

in the long run, since the company would have to raise prices if volume 
declined in order to maintain its planned return (VII, 3609). 

Returns in excess of the standard would normally occur when pro- 

duction exceeds standard volume, either because of underestimation 

of the demand for products and subsequent underinvestment, or be- 
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cause of a change in the planned attainable return used in pricing. 
This study of General Motors’ standards of return on investment 
shows that General Motors both possesses and exercises market power. 
In this light, the return earned by General Motors can be likened 
to a public-utility return. A utility’s s prices are determined so that 
an agreed-upon rate of return on capital is secured. Public authority 
determines the standard used and usually the price charged. 

The pricing procedure outlined previously could be called a«formula 
pricing method for the establishment of a base price. Actual prices 
probably differ from formula prices for individual products, the neces- 
sity of meeting ¢ ompetition being the major cause of such differences. 

The mechanics of pricing in the corporation provide for individual 
divisions to recommend prices for their products to a price review 
committee. ‘The committee reviews the suggested price and makes its 
recommendations to the operations policy committee. If approved 
by the latter committee, the price is final. The price suggested by 
the producing division must be in éuidonuby with the basic pricing 
policy outlined previously, since a person in charge of a division is 
judged by the top management by his ability to earn the rate of return 
on capital held attainable by the corporation. His ability to accom- 
plish this includes proper forecasting of demand at the suggested price, 
his ability to keep costs at projected levels or below such levels, and 
accurate forecasting of capital requirements. ‘Thus, while the indi- 
vidual division manager may have independence of action, such action 
is limited by the knowledge that his tenure requires achievement of 
company earning goals. 

The price review committee consists of the president of the corpora- 
tion, Mr. Bradley and Lewis C. Goad, executive vice presidents, and 
Mr. Donner, vice president in charge of the financial staff. The oper- 
ations policy committee in addition to these 4 also includes the vice 
presidents in charge of the major operating groups and the 2 largest 
car divisions. It seems unlikely that a recommendation of the price 
review committee would not be approved by the operations policy com- 
mittee. The price review committee appears to be strategically lo- 
cated to coordinate operating division policies and financial policy 
controls of the company. 


5. DIESEL LOCOMOTIVES 


The Electro-Motive division of General Motors Corp. presents a 
unique opportunity for the study of product innovation and entry 
into an established industry—locomotives. General Motors entered 
an industry which had utilized steam as its primary motive power 
for over a hundred years. Within 9 years after General Motors sold 
its first diesel locomotive, orders for locomotives powered by diesel 
engines exceeded steam locomotive orders, and, within 17 years, pro- 
duction of steam engines ceased entirely. The diesel locomotive 
revolutionized the railroad industry. General Motors can point to 
its entry into this field as an example of the operation of a progressive 
company at its best—entry into a new field, with a new product 
satisfying an economic need, and offering progressive reduction in 
the pricing of its product. 

The testimony before the Subcommittee of officials of General Motors 
and of competing locomotive producers disclosed that General Motors’ 
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entry into this industry was greatly facilitated by purchase. It also 
became evident that General Motors’ financial power, in the form of 
resources available for product development and a finance affiliate, 
were essential elements contributing to its success in this field. 

The major companies engaged in the production of steam locomo- 
tives when General Motors entered the industry, were Lima Loco- 
motive Works, Baldwin Locomotive Works, and the American Loco- 
motive Co. Railroad shops owned by individual railroads and a 
few smaller producers also made locomotives. In 1941 the 3 major 
firms produced about 90 percent of all steam locomotives. Baldwin 
and Lima merged in 1950, to form Baldwin-Lima-Hamilton Corp. 
American Locomotive changed its name to Alco Products in 1955. 
A newcomer to the industry, Fairbanks Morse & Co., now produces 
diesel locomotives. By 1954, the only type of locomotives produced 
were diesels and three-fourths of them were made by the Electro- 
Motive division of General Motors. 

The entry by General Motors into this industry was apparently part 
of a major expansion into alternative forms of transportation. In 
1929 General Motors entered the aviation industry. Simultaneously, 
it was negotiating to purchase Winton Engine Co. which produced, 
in addition to gasoline engines, diesel engines primarily for marine 
and stationary uses. Shortly thereafter it entered the railroad field 
by the purchase of the Electro-Motive Co., which designed, serviced, 
and sold rail cars. Electro-Motive had purchased its engines from 
the Winton Co. 

A specific need for nonsteam locomotives arose prior to the depres- 
sion, primarily by reason of local laws barring the use of steam loco- 
motives from certain urban areas, New York for example (VI, 
9426-28). The major need in this respect was for switch engines. 
There was also a market for lightweight rail cars. 

According to General Motors, its research laboratories commenced 
diesel-engine development in 1928, and by 1930 had progressed enough 
“to feel the need for a medium for translating these results into a 
product.” Winton, in the face of the depression, according to General 
Motors. was in no position to undertake the major expenditures re- 
quired for long-term research and expansion (VIII, 3949). 

Memoranda of General Motors during this period create a some- 
what different impression. Negotiations for the purchase of a diesel 
engine ccmpany were begun prior to the depression. The minutes 
of the operations committee, dated May 14, 1929, contain a report by 
J. L. Pratt, vice president of General Motors: 


DiEskEL ENGINES, May 14, 1929 


Mr. Pratt told the committee that Mr. Kettering has for some time past 
urged that we give consideration to the diesel-engine development. The Cum- 
mings [Cummins] Engine Co. is a small concern that has been making con- 
siderable progress in the development of diesel engines, that we might acquire. 
It also developed in the meeting that Mr. Triber has a small company which 
is making a good deal of progress in developing the smaller types of diesel 
engines and we also understand that the Winton Co. has been making very 
satisfactory progress lately in developing the larger types of diesel engines and 
is now on a good earning basis. 

It was the consensus of opinion of the committee that it would be desirable to 
have Mr. Triber on our staff anyway and it was understood that an effort would 
be made to buy his conmpany, involving an investment in the neighborhood of 
$200,000 (VIII, App. B, V). 
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Negotiations for the purchase of Winton continued through 1929. 
No implication that Winton was facing a depression appears in Gen- 
eral Motors minutes of September 26, 1929, and memorandum ot 
October 21, 1929. 

Extract of finance committee minutes, September 26, 1929: 

The Winton Engine Co., in pursuance of the recommendations of the operations 
committee concerning diesel-engine manufacture, some negotiations have been 
had with the Winton Engine Co. which is looked upon as the leading manufae- 
turer of diesel engines in the United States. The committee was told that we 
have just recently had an offer from the Winton Engine Co. to sell their assets 
to General Motors Corp. on the basis of 1 share of Winton Stock for 1 share of 
General Motors stock; on which basis it would require 95,000 shares of our 
stock which, at the present market price of approximately $70 per share would 
represent an investment of $6,650,000. The finance committee was not asked to 
take any action on this matter at the time, it being understood that the matter 
will be further considered and a later report made to the operations and finance 
committees (VIII, App. B, V (2)). 


General Motors Corp. memorandum, October 21, 1929: 


Subject: Winton Engine Co., Cleveland, Ohio. 

The Winton Co. is well established and has been in successful operation for a 
number of years. The average earnings during the period 1925-28 were sub- 
stantially $310,000 per year after all deductions and Federal income taxes. These 
earnings represent ap Average ne t profit on sales of approximately 1544 percent. 

The Winton Co. has a capable management and would not re quire any addi- 
tional personnel immediately. If the business continues to expand, as we believe 
it will, we may think it desirable to add to its personnel another good executive, 
perhaps as assistant general manager or sales manager. 

The diesel engine business has been increasing especially during the last 
year and the Winton Co. has an excellent reputation for quality of its products. 
The purchase of this company will give us a vehicle for capitalizing the develop- 
ments of our research organization along engine lines and will assist materially 
in keeping us abreast of diesel engine developments. The business should also 
be reasonably prcfitable, and if expansion continues, as most of our engineers 
believe it will, we should ultimately make a good return on the investment 
required to purchase the Winton Co. (VIII, App. D, V (4)). 

The plans for acquisition of the Winton Co., judging from the 
minutes kept at that time, did not even contemplate that General 
Motors add any personnel. In effect, General Motors, seeking entry 
into a new industry, purchased what it regarded as the leading manu- 
facturer of diesel engines in the United States. It must be remembered 
that diesel engine development at General Motors began in 1928, only 
1 year before the negotiations for the purchase of Winton. 

"With the purchase of the Eleetro-Motive Co. in November 1930, 
General Motors committed itself to a program of development of 
pe for the railroad industry. At the time of the purchase 

?lectro-Motive was apparently planning a small locomotive to fulfill 
railroad needs for light passenger trains and for switching purposes. 
It then had no manufacturing facilities, but designed, serviced, and 
sold rail cars powered by gasoline engines, and maintained parts 
depots at various loc: ations. Electro-Motive had entered the industry 
in the early 1920's, and had established its principle of electrical rather 
than mechanical transmission of motive power. The major problem 
was the power unit. Electro-Motive used gasoline engines which had 
limitations for locomotive use. The diesel was considered the most 
romising form of engine and Charles F. Kettering, of General 
fotors, being convinced of this, pressed for General Motors entry into 
the field. The combination of Winton and Electro- Motive, together 
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with the capital available to General Motors for research, made pos- 
sible the development of an improved diesel engine. 

General Motors’ diesel engines were designed with switch engines 
in mind. Diesel switch engines had been built previously. American 
Locomotive produced suc +h an engine in 1924. From 1924 through 
1936, according to Harold L. Hamilton, founder of Electro-Motive, the 
industry had built 190 diesel switching engines (VI, 2444). However, 
the engines which had been built were generally considered unsatis- 
factory. 

Mr. Hamilton estimated that the entire cost to General Motors of 
developing the diesel locomotive to the production stage was $4 mil- 
lion, but noted that costs were not segregated, Chevrolet, for example, 
having paid personnel salaries (VI, 2444). Clearly, this figure does 
not include the $7.1 million paid for Winton Engine and Electro- 
Motive. By 1938, General Motors had invested $22 million in plant, 
building, and tools (VI, 2451), and by 1954 its investment totaled 
about $74 million in plant, equipment, and repair facilities ( VI, 2455). 
These expenditures indicate how limited is the number of firms which 
could have afforded the plunge General Motors took in entering the 
diesel locomotive field. 

The market for passenger and freight engines does not seem to 
have been seriously considered by General Motors initially. This 
market historically was exclusively the province of the steam engine. 
The many railroads of the country had established relationships with 
the few locomotive builders who supplied the bulk of the demand. 
These builders had been in the industry for many years and, accord- 
ing to General Motors, virtually enjoyed captive markets with indi- 
vidual railroad accounts. 

Fortuitous circumstances brought about General Motors’ entry 
into the production of passenger locomotives. In 1932, the Union 
Pacific Railroad sought an engine for a lightweight passenger train, 
and General Motors provided a gasoline engine. In 1933, General 
Motors exhibited two diesel engines at the Chicago Worlds Fair, 
which prompted the Chicago, Burlington & Quincy Railroad Co., 
which was also building a lightweight train, to ask for a diesel engine. 
Trains using both these engines were built in 1934. 

The diesel era was slow to develop, primarily because the light- 
weight two-cycle diesel engine, so successfully used as motive power 
for today’s diesel electric locomotive is a fairly recent innovation. 
As early as 1927, American Locomotive was attempting to design a 
diesel engine light in weight and compact in size, but it was not until 
the midthirties that a satisfactory engine was developed. Fairbanks 
Morse, currently a producer of diesel locomotives, in the early thirties 
produced an engine used primarily in submarines. The Baldwin Co. 
delivered two diesel locomotive switchers in 1937. At the end of 
1941, of the 41,771 locomotives in use by class I r: ailroads, only 1,267 
were diesel and over 1,000 of these were switch engines. Production 
of diesel locomotives in this early period was as follows: 
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Diesel locomotive production 


| 

| Electro- ii Baldwin- 
| motive-divl- ERES Lima- 
|sion, General| "T o Hamilton 


Motos | (ALCO) | (BLH) 


Type engine 


1936: 
Switcher 
Passenger 

1937 
Switcher 
Passenger 

1938: 
Switcher 
Passenger 

1939 
Switcher 
Passenger 

1940 
Switcher 
Passenger 
Freight 

1941 
Switcher 
Passenger 
Freight 





(VIII, 3963-64) 


At the outbreak of World War IT, General Motors was the only 
producer of freight diesel engines, held a commanding lead in the 
production of passenger locomotives, and shared the market for diesel 
switchers with two other producers. Market percentages in 1941 
were as follows, according to General Motors: 


Percentage distribution of locomotive deliveries, 1941 





Switchers Passenger | Freight 


Percent | Percent | Percent 
Electro-Motive division (GM) : 48 | 79 | 100 
Alco. FE 35 | 21 | 0 
Baldwin, Lima-Hamilton | 7 | 0 


(VIII, 3963-64) 





Data reported for the same year by Baldwin-Lima-Hamilton 
differ : 


Units shipped, 1941 


j j 
l 


| Switchers | Passenger | Freight 


Percent Percent 
Electro-Motive division (GM) | 36 zh 100 
O EEA sito ; | 4 0 
Baldwin-Lima-Hamilton 0 


100 


(VI, 2377-78) 
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It is clear that General Motors was first in the field with a complete 
line of diesels. American Locomotive (Alco) at the outbreak of World 
War II offered switchers and passenger diesels and was almost ready 
to introduce a freight diesel. The entry of this country into the war 
froze positions. American Locomotive, as an original producer of 
switchers, was confined by the War Production Board, to the man- 
ufacture of diesel switchers. General Motors was given the assign- 
ment of turning out freight diesels. The head start obtained “by 
General Motors in this field was of inestimable importance. Gen- 
eral Motors has claimed that the bulk of the dieselization program 
occurred only after the war when other builders were competitive. 
However, General Motors’ opportunity to offer its product to the rail- 
roads before its competitors and to test the product in use gave it an 
advantage. According to the witnesses, once a company attains a 
strong position in the diesel locomotive field, market retention is 
relatively easy, since railroads find it impractical to use locomotives 
produced by different companies. In other words, once a railroad in- 
vests in the General Motors product, it is unlikely to purchase the 
product of another manufacturer. Using two different types of diesel 
locomotives presents problems in training personnel, the maintenance 
of separate types of locomotives, instructing crews and keeping dupli- 
cate spare parts. To a railroad this is a major argument for staying 
with one type of motive power (VI, 2390). 

In support of this view, the eaten’ revealed that railroads which 
purchased non-General Motors equipment when they first turned to 
diesels continued almost entirely with these products (VI, 29390). 
The high proportion of Genera! Motors locomotives on the roads today 
substantially restricts competitors from the market for replacement 
^ sale, as distinguished from the sale of an entire fleet. The importance 

of initial market penetration in the industry presents almost insur- 
mountable barriers to entry by new producers. 
General Motors, in its statement to the Subcommittee. minimized 


. the importance of the advantages outlined above, contending that the 
| major share of the potential market was open to all producers at the 
| close of World War II. General Motors stated that 87.5 percent of 


B the freight locomotives produced through 1954, were made after Janu- 
| ; ary 1, 1946. General Motors’ lowest position in the industry “was 
actually during the war years under Government regulation" (VIII, 


j 3960). However, as noted, it was important in this market to achieve 
initial market penetration. By January 1, 1946, although General 
` Motors had made sales to only 25 railroads, these 25 operated one- 


half of the mileage of all class I railroads in the United States. 
General Motors’ great financial resources also aided it in penetrat- 
ing a market closed to others. When it first started to sell locomo- 
tives General Motors found it necessary to finance its own sales 
because of the economic condition of the railroads. It established 
a revolving fund of $5 million which enabled a railroad in effect to 
rent a new diesel locomotive without any cash expenditure other than 
" a monthly rm and without any obligation to buy the locomo- 
? tive (VI, 2459). According to Mr. Hamilton, General Motors Ac- 
ceptance Corporation (GMAC) handled the financing of such trans- 
actions. Data submitted by General Motors indicate that in 1937 
GMAC financed 12 percent of the sales by the Electro-Motive division 
to domestic railroads, and, in 1938, 67 percent. The highest percen- 
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tage of sales financed in any succeeding year was 9 percent in 1940. 
GMAC still finances such sales, but according to the NN pri- 
marily in the form of interim leases and agreements pending arrange- 
ments for long-term financing with banks and other lending institu- 
tions (VIII, App. D, XII). 

Another advantage furthering General Motors’ success in locomo- 
tives, mentioned by William F. Lewis, vice president of Alco, was 
that General Motors was not burdened with steam locomotives at 
the same time that it was trying to develop diesels. The older com- 
panies could not ignore the needs of their longtime customers. Those 
responsibilities limited their ability to develop the diesel, according 
to Mr. Lewis. 

Another alleged advantage of General Motors over its competitors 
resulted from the amount of freight which it generated. Witnesses 
for competing firms stated that General Motors’ freight must have 
been an — int consideration in placing orders for motive power 
(VII, 2350, 2370, 2391). One witness said: 

Those are the facts of life that you might as well look at * * * in the business 
world today you try to help each other (VI, 2391). 


Another witness stated: 


If the railroads didn't take it [freight] into consideration, I am sure they 
wouldn't be doing their job (VI, 2370). 

Charles W. Perelle, former president, ACF-Brill Corp., Phila- 
delphia, Pa., testified that at one time he had been invited to discuss 
the possibility of becoming president of American Locomotive but 
had decided against it. He felt that General Motors’ share of the 
locomotive business was related to its freight business (VI, 2654). 
He also related that he lost to General Motors a sale of buses to the 
New York, New Haven & Hartford Railroad because of freight 
reciprocity. Mr. Perelle summed up the situation: 

I just recite that as a statement of fact, and I don't think anybody had to put 
any presque on anybody to have him realize that there is a reciprocity problem 


Genil Motors in its statement denied any effort to control sales 

by freight reciprocity, stating, in part: 
* * * we would be hurt most by any dependence on traffie for the sale of our 
product, because it would act as a crutch, would destroy the integrity of our 
effort, and would defeat us in our objective of deserving the confidence of the 
railroads on the sole basis of “merit of product.” In fact, Electro-Motive division 
never had, nor permitted its salesmen to have, information as to General Motors 
traffic (VIII, 30538). 

The staff was unable to determine whether there was any merit to 
the allegations that General Motors received preferential treatment 
from railroads because of its importance as a shipper. The question 
is complex. Reciprocity need not be the result of overt pressure. 
Among business units aware of each others relative size and inter- 
dependence every relationship is given some consideration. 

The postwar period saw the rapid dieselization of American rail- 
roads. From 1946 to 1953 approximately 19,000 diesel units went into 
service. With approximately 80 percent of class I roads dieselized 
by 1954, the market for locomotives was restricted. The resulting 
decline in production left a situation still favorable to General Motors. 
It is an advantageous position for securing repair business which of 
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necessity will increase in importance relative to sales of new units. 
The original Electro-Motive Co. prior to its purchase by General 
Motors had maintained supply depots at various locations ( VI, 2412). 
Eventually these depots became repair stations for the railroads (VI, 
2452). These facilitated the repair of locomotives sold and also pro- 
moted further sales and additional repair business. None of the com- 
petitors of General Motors had such readymade facilities. 

General Motors has produced 62 percent of all diesel electric locomo- 
tives in existence on United States railroads at the present time. This 
gives it a decided advantage over other manufacturers. Alco, the 
second most important producer has 24 percent; Baldwin, 10 percent; 
and Fairbanks Morse, 4 percent (VI, 2579). 





Orders for locomotives 










| Alco | BLH | EMD | FM | Total 


Hi cis i eee ded Re 327 | 127 | 769 | ss] 126 
MEN Ls isla di aeo bsndiuii td uasidd dum iulii | 635 | 261 | 1,312 | 184 | 392 
e A aa era EA REOR AAAA 592 | 374 1, 482 | 129 | 
22 HSBUPRREDCHEREBECURONETN QU EISRCNEEAISMUDA 2 ^ A 310 204 924 | 66 | 
EET LOE 747 533 5. 663 | 199 | 





MEE nore SR ee 833 376 2, 282 








(VI, 2380) 







Alco | BLH EMD FM Total 





BS oh Meee et ee eee ree 171 | 60 469 17 | 717 
MER dsl nad Medie npa dita bate wins ateitben 427 | 83 936 | 68 | 1, 514 
$ E A E AA 580 359 1, 324 151 2. 414 
NEM o ru ecu RB we TUN imer D X TRO 354 1, 755 118 3, 016 
BEEN LL san M E CE ad 720 272 2, 204 100 3, 29t 
NN RE d ae pees P db 777 423 2, 381 162 3, 743 
A COCDBER Vat oS LIE ET At ET Ee Pe ee 664 | 312 1, 990 140 3, 106 
ME PE ee es Mere fee 183 125 1, 486 88 2, 182 
| EM Qiu E E A x 157 | 40 921 98 1, 225 
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(VIII, 3963-3964) 





h 

: In summarizing its success in moving into an old and established 
} market with a new product, General Motors has contended that its 
S success was due to its superior performance: 


So outstandinz has been the performance of our locomotives in comparison with 
others that we have been requested by our railroad customers to repuwer every 
type and make of competitive locomotives with our engines at the time of major 
overhaul. 

In other words, they have asked us to replace the competitive engine with our 
General Motors diesel engine. Some 44 competitive units have already been 
rebuilt with General Motors engines, and a future schedule of 64 units equal 
to our capacity for rebuilding these types is scheduled through 1956. * * * To 
our knowledge, no General Motors locomotive unit has ever been rebuilt with a 
competitive engine (VIII, 3962). 


General Motors’ view of the overall competitive situation and the 
reasons for its success differ widely from the reasons put forward 


by its competitors, In the company’s statement to the Subcommittee, 
the following appears: 


we 
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It is an amazing fact that two of the largest builders of locomotives, each 
having been in the business more than 100 years and between them having 80 
percent of the business, should have been supplanted by a newcomer with a new 
product. The significance of their position at any time during the continued 
growth of the newcomer could not have been obscure to them. It would seem 
that these old steam-locomotive suppliers, with their intimate railroad asso- 
ciations, existing over scores of years, at the outset would have properly analyzed 
the requirements of the railroads, and the merits of this new revolutionary type 
of motive power. 

Certainly, as time passed they were in a position to evaluate the growing 
trend toward diesels by the railroads and to take proper action to protect the 
preferred position they occupied. 

In fact, their position at the time General Motors entered the railroad motive 
power field with their diesel locomotives was so secure that they virtually en- 
joyed so-called captive markets with individual railroad accounts. At that time 
each railroad standardized on one builder's locomotive to such an extent that 
railroads were identified as accounts of specific locomotive suppliers. 

For example, the Union Pacific was recognized as an Alco account and the 
Pennsylvania Railroad as a Baldwin account * * *. 

In fact, the working relationship between these companies was so close that 
in one instance (in 1939), one locomotive builder designed a new Mallet loco- 
motive, advertised as the most powerful of its time, called the Yellowstone type. 
One demonstration unit was built and sold to a railroad which was one of the 
design builder’s historical customers. When a followup order for 11 units was 
indicated, all the design drawings, patterns, and so forth, were handed over by the 
design builder to another locomotive builder, who delivered the 11 locomotives 
to the historical customer of the design builder (VIII, 3953). 


General Motors’ description of the locomotive industry prior to its 
entry undoubtedly is more accurate than its competitors would care 
to admit, but does not tell the whole story. The established companies 
were carrying on ne but it would have required monumental 
courage for an established firm to disassociate itself completely from 


steam. General Motors was not comple tely new to the industry. The 
Electro-Motive Co. had sold cars to the railroads for a number of 
years and was a successful firm. The railroads had been looking for 
a new product particularly for switching purposes, and the diesel 
engine fulfilled this need. Many estab lished firms had been experi- 
menting with the diesel engine for locomotive traction. General 
Motors succeeded in producing a lightweight diesel engine. The prob- 
lem of power transmission had been studied and solved by Electro- 
Motive prior to its acquisition by General Motors. 

Nor did established business relationships present as formidable an 
obstacle as implied. The adaptation of the diesel engine designed for 
switchers to passenger trains was actually requested by the railroads. 
One road sought out General Motors for a gasoline engine, and another 
requested a display diesel engine for a train of its own design. It 
would appear that railroad orders at this early stage preceded General 
Motors’ belief in the reliability of its own product. Once begun, the 
building of diesel locomotives advanced rapidly. 

General Motors’ entry into this field was largely made possible by its 
capital resources. It purchased strong companies in Winton and 
Electro-Motive. It had the resources to build the product it designed 
for a market which was notoriously weak financially. The railroads, 
many of them bankrupt or in receivership, had only meager funds at 

their disposal. General Motors was able to finance the sale of its 
product through its subsidiary, GMAC. 

General Motors was prepared with a full line of locomotives at the 
time of the outbreak of the war. The closure of a part of this market 
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to other producers gave it a tremendous competitive advantage. It is 
true that the great “dieselization of American railroads did not occur 
until after the war, but it seems only reasonable to suggest that the 
experience with diesels during the war, the purchase by many major 

railroads of the General Motors product, and the public acceptance of 
General Motors as the innovator, helped insure its success in the post- 
war period. General Motors was instrumental in revolutionizing an 
industry in a relatively short period. It would appear that its size was 
of paramount importance in accomplishing this result. 


6. MOTORBUSES 


General Motors is by far the largest producer in the United States 
of motorbuses used both for local transportation and for transporting 
passengers between cities. The last few years have witnessed the 
disappearance of certain old, well-established bus producers and the 
progressive increase in General Motors’ relative market share until 
it now dominates the industry. ‘The Subcommittee undertook to de- 
termine the reasons for this domination It is significant that none 
of the other passenger car producers manufactures buses, Ford at 
one time produced buses, but went out of the field in 1950. The ques- 
tion is: has General Motors achieved its position solely through its 
superior product, better management, and technical proficiency, or 
has it employed restrictive practices and otherwise abused its power 
in gaining market promine nee? In what way has competition been 
affected by General Motors’ rise to power in the industry, particularly 
within the past few years? Witnesses representing the indus stry, gov- 
ernment, and General Motors gave testimony on this aspect of the 
study. 

It would appear that General Motors’ rise to prominence in the bus 
industry did not stem wholly from internal growth. As in the case 
of diesel locomotives, General Motors obtained an initial foothold in 
the industry not by the utilization and expansion of existing facilities 
but by buying out a competitor. In 1925, General Motors merged 
the manufacturing facilities of Yellow € ab Manufacturing Co., a 
motor coach and taxicab manufacturing concern having plants at Chi- 
'ago and East Moline, with certain of its own facilities into a new cor- 
portion known as Yellow Coach & Manufacturing Co.. in which Gen- 
eral Motors owned 57 percent of the common stock. From 1925 until 
1945, General Motors owned the controlling interest in the stock of 
this corporation, In 1943, General Motors acquired the minority 
stock interest and the company became a division of General Motors 
now operated as GMC Truck and Coach Division. 

In a statement submitted to the Subcommittee, General Motors 
admitted that it entered the motor coach industry by buying out 
another company because of the desire to obtain the services of the 
able personnel of this company with its manufacturing and operating 

experience in the field. It noted that the principal owner of Yellow 
Cab Manufacturing Co. had been in ill health for almost a year and 
was interested in relinquishing the burden, but went on to say: 

General Motors was interested because of its close connection with its truck 
and heavy vehicle operations in getting into the manufacture of taxicabs and 
motor coaches (General Motors had been making chassis for coach builders), 
and particularly desired to obtain the service of the able personnel of Yellow Cab 
with its manufacturing and operating experiences in this field. It was felt that 
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the merger of the two interests would result in achieving the needs of each 
(VIII, App. B, II (42)). 

In 1928, Yellow’s manufacturing and administrative offices were 
transferred to a new plant constructed at Pontiac, Mich., for the 
manufacturing of buses, trucks, and taxicabs. It was reported that 
the properties in Chicago and East Moline of the old Yellow Cab 
Manufacturing Co. were sold, and in 193°, the manufacture of taxicabs 
was discontinued. 

Here again is an instance where General Motors made its entry 
into, and initial progress in, an industry via the merger route. Infor- 
mation submitted to the Subcommittee indicates that at the time of 
this ac quisition, Yellow Cab Manufacturing Co. was the largest manu- 
facturer of coaches in the United States. The merger, therefore, was 
not just of incidental importance but represented a s ignificant step by 
General Motors in m field, 

Beginning with the acquisition of Yellow Truck & Coach, General 
Motors progressed at a steady pace until it acquired the commanding 
position which it o ‘cuples today. Exhibits were introduced by wit- 
nesses from competitive bus manufacturers showing the continued 
increase in General Motors’ market position. 

According to one chart, in the 27-year period ended in 1951, General 
Motors manufactured 34 percent of all pu es made in the United 
States (VI, 2628). From 1924 to 1926, this chart showed that General 
Motors pro luced 20 percent of the babes while the next largest classi- 
fication of manufacturers cor Ip in o the four neipnal companies 


manufaetured 40 percent. rener al] Motors most sienifieant Increase 


Lit 
1 


during the period was E 1947 through 1951 when it produced 43 
percent of the buses made. From 1947 to 1951, the next four largest 


manufacturers increased their market share from 23 to 34 percent. 
The chart roflects the tremendous growth of General Motors from 
1952 to 1955. B 


to over SU percent. 


nh +) — " ` 3 Jl y Ma 
y 1955, the corporation s market position mounted 


This increase in General Motors market position was also verified 
by a chart furnished the Subcommittee by Thomas P. Butler, vice 
president of the Flxible Co., Loudonville, Ohio, dated November 11, 
1955 and entitled, “Percent of Buses (Inter-City and City) built by 
Various Bus Manufacturers 1950-1955” (VIII, app. B, XXXII) 

The market in question includes buses for transit or city use and 
buses for intercity travel. The transit type bus is sold to transporta- 
tion companies which are either pum itely or municipally owned. The 
intercity bus is generally a larger and heavier bus for transporting 
passengers for loner eium un fet ween cities in the United States. 

An analysis of the statistics obtained from the Automobile Manu- 
facturers Association for 1955 indicates that General Motors is now 
producing in excess of 80 percent of city and intercity buses made in 
the United States. In its statement submitted to the Subcommittee, 
General Motors did not attempt to deny or rebut the claim of the other 
bus manufacturers that General Motors’ market position was now in 
the neighborhood of 80 percent. 

It is noteworthy that during the period when General Motors was 
making its deepest inroads into the market, there was a very high 
mortality rate among competitive producers. Not only the relatively 
small companies, but also older, well-established firms found the going 
too tough and had to abandon the business. ACF-Brill of Phila- 
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delphia, the best known name in streetcars and for many years a lead- 
ing producer of buses has entirely transferred its activities to the 
totally unrelated retail food field. Frank R. Fageol, chairman of 
Twin Coach Co., Kent, Ohio, stated he went into the safety coach busi- 
ness in 1921 (VI, 2624). Twin Coach remained onè of the leading 
manufacturers of buses until 1953 when it transferred its bus business 
to the Flxible Co. It now manufactures automobile vehicles, engines 
and engages in aircraft assembly. In a progress report to employees 
on October 27, 1953, concerning the financial position of the company, 
Mr. Fageol explained his reason for going out of the bus business 
and, among other reasons, stated : 

* * * Further, one big company, through its great economie power, has been 
able to secure a total of over 75 percent of the bus business * * * (VI, 2636). 

White Motor Co., Twin Coach and ACF-Brill went out of the bus 
business in 1953 leaving only Mack of the four companies in the group 
which Fageol had described as the principal competitors of General 
Motors. Among the smaller companies which Mr. Fageol said have 
also abandoned the business within the past few years were: Beaver, 
Pony, Reo Bus Co., Checker Cab Transit and General Car (VI, 2630). 

Since General Motors had been a defendant in a civil and a criminal 
antitrust suit involving the sale of buses, the Subcommittee sought to 
learn whether the conduct involved in these suits had any substantial 
effect upon competition, or whether it contributed to General Motors 
strength in the industry. 

On April 9, 1947, a Federal grand jury sitting in the southern dis- 
trict of California, returned an indictment against the National City 
Lines, Inc., and several other companies, including General Motors 
Corp., charging them with conspiring to restrain and monopolize the 
manufacture of buses, tires, and petroleum products in violation of 
sections 1 and 2 of the Sherman Act. A companion civil case was 
also filed (VI, 2595). After an extensive jury trial, the defendants in 
the criminal cases were found guilty on March 11, 1949 of violating sec- 
tion 2 of the Sherman Act. The Court of Appeals for the Seventh 
Circuit unanimously affirmed this conviction on January 3, 1951. The 
Supreme Court denied the defendants’ petition for certiorari on April 
3, 1951 (VI, 2602, 2611). Various proceedings thereafter followed 
in the civil case. Some of the defendants abandoned the contracts and 
other practices which the Government charged were at the heart of 
the illegal conspiracy in the criminal case, and on December 14, 1954, 
a consent judgment was entered against the National City Lines de- 
fendants, requiring, among other things, that National City pur- 
chases of certain of the items other than buses, be purchased upon a 
competitive bidding basis, in an attempt to open this market to com- 
petition. The defendants contended that the issues had become moot, 
making judgment unnecessary, as the contracts and the practices in- 
volved were no longer engaged in and there was no reasonable likeli- 
hood that they would be resumed. The suit was continued as to Gen- 
eral Motors and the Government sought to enjoin General Motors 
from engaging in this or similar conspiracies, from renewing the 
requirements contracts, and from making similar investments in other 
transit companies. The Government also felt that certain relief was 
still needed with respect to the supplier-defendants and, accordingly, 
pushed the civil case to trial. On September 15, 1955, the court 
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entered a final judgment holding that the relief sought by the Gov- 
ernment was no longer needed. The order dismissing “the case against 
General Motors without prejudice was entered on October 91, , 1955, 
and no appeal was taken by the Government. 

In connection with these cases, the Subcommittee heard the testi- 
mony of William C. Dixon (VI, 2594-2621), an attorney of Los 
Angeles, Calif., who had been chief of the west coast office of the Anti- 
trust Division and who personally conducted the grand jury proceed- 
ings leading to the criminal indictment. Mr. Dixon testified that *he 
inve estigation resulting in the filing of these cases was prompted by 
numerous claims to the Antitrust Division by various suppliers of 
buses, petroleum products, and tires to the effect that they had either 
lost business which they had theretofore enjoyed with ? National C ity 
Lines, or had found it impossible to sell local transit systems controlled 
and operated by Nation: dC ity Lines because of the apparent closure 
of these outlets to their products. Mr. Dixon described National City 
Lines Corp. as a holding company established in the thirties for the 
purpose of purchasing and operating local transit systems through- 
out the various cities of the country. The National City Lines cases 
dealt solely with the transit or urban-type bus. 

According to Mr. Dixon, the indictment charged that beginning 
on or about January 1, 1937, the defendants, including General Motors, 
engaged in a conspiracy to exclude all competition in the sale of 
motorbuses, petroleum products, tires and tubes from the business of 
the local transportation companies then or thereafter owned or con- 
trolled by National City Lines or any of its subsidiaries. Count 2 of 
the indictment charged the defendants with conspiring to monopolize 
the sale of motorbuses, petroleum products, tires and tubes used by 
local transportation companies in which National City Lines owned 
or controlled, or in which it might thereafter acquire a substantial 
financial interest. The indictment particularized the conspiracy 
charged by reciting that General Motors and other supplier-defendants 
furnished mone y and capital to National City Lines, Inc., to be utilized 
by National and its subsidiaries to purchase or secure control of local 
transit systems located in various cities of the United State In 
return, National City Lines and its controlled local trans port ation 
companies agreed th: it they would not renew any of their then exist- 
ing contracts to purchase buses, tires, tubes, and petroleum products 
with companies other than the supplier-defendants without their 
consent, and that they would not dispose of any interest in any oper- 
ating company w ithout requiring such company to assume the obliga- 
tion of continuing to purchase its requirements from the supplier-de- 
fendants, including General Motors. The defendants received stock in 
National City Lines and, according to the indictment, National City 
Lines received about $9 million of which General Motors furnished 
over $3 million. The indictment further stated that the total sales 
of motorbuses by General Motors to the National City Lines operating 
companies from 1936 to 1946 exceeded $25 million. Mr. Dixon testified 
that, pursuant to the illegal conspiracy charged, General Motors 
entered into requirements contracts with National City Lines under 
which General Motors was to furnish 85 percent of all the buses 

required by National and operating companies it owned as of August 
2,1939. General Motors and another supplier-defendant, Mack Manu- 
facturing Corp., were each to furnish 4214 percent of all new motor- 
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bus business of any operating companies thereafter acquired by Na- 
tional City Lines. He stated that the remaining 15 percent was re- 
served for emergency purchases or for disposition as agreed upon by 
General Motors and Mack. 

Mr. Dixon stated that at the time these contracts were entered into, 
the operating companies of National City Lines were securing buses 
from several suppliers. He stated that these suppliers were naturally 
foreclosed from furnishing any further equipment to these companies 
after these contracts became effective. Representatives of competing 
suppliers, the witness related, indicated during the trial of the criminal 

case that they could not sell their buses to the operating companies 
onnientiod by National City Lines, Inc., because of its agreement with 
General Motors. 

In substance, Mr. Dixon testified that General Motors acquired 
substantially all of the bus business of the operating companies of 
National City Lines by making “so-called stock investments” in 
National City Lines or its subsidiary companies. He stated that the 
supliers who made these so-called investments themselves apparently 
recognized that they were buying the stock only as part of a larger 
deal which assured them the business of the operating companies 
(VI, 2606). Mr. Dixon also claimed that National City Lines made 
its purchases of buses from General Motors with little reference to 
current nm quotation. He implied that the requirements contracts 
obligated National to purchase buses from General Motors, regardless 
of the prices charged by other bus manufacturers. 

Mr. Dixon testified that after the affirmance of the conviction in the 
criminal case, some of the defendants, including General Motors, dis- 
posed of their investments in National City Lines, Inc., and its operat- 
ing companies in an apparent effort to make the issues in the civil 
case moot (VI, 2606-07). Some of the requirements contracts were 
also abandoned or canceled, and others expired through the lapse of 
time. Mr. Dixon revealed that, despite the conviction of the criminal 
case, some of the other defendants persisted in retaining their require- 
ments contracts, and that such contracts were not terminated until 
the entry of the final order of the district court in 1955. 

The Subcommittee is vitally interested in the effectiveness of anti- 
irust decrees in restoring competition. Mr. Dixon ventured the opin- 
ion that 5 years hence, if the Departmeat of Justice reviews the situa- 
tion, it will probably find that the National City Lines companies, if 
they are still operating, will be using General Motors equipment almost 
entirely. Mr. Dixon expressed the x view that the lapse of a long period 
of time generally works in the defendant's favor in an antitrust case, 
and that this was particularly true in the National City Lines case. 
As the witness said: 

The conspiracy charged had been in effect for at least 10 years prior to the 
time the indictment and civil cases were filed. 

The result is that for a period of 18 years in this case the market involved 
here has been foreclosed from substantially all competition, and in the mean- 
time, the companies have been making the profits on the products that they 
have sold in this market, without any fear that they were going to lose that 
business from compeitive suppliers. 

Now, as a practical matter, the court decree may require certain things, but 
if you have been doing business with someone for 18 years the chances are that 


you are going to be a little reluctant to change to someone else unless you are 
forced to do so (VI, 2620). 
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This criticism corroborates the views of other critics of antitrust 
enforcement, who hold that buying habits and other commercial prac- 
tices, once entered into illegally, are often difficult if not impossible 
to terminate. While court decrees can enjoin or cancel illegal con- 
tracts, it is extremely diflicult to disrupt the buying habits of companies 
which find it expensive and burdensome to change to other suppliers. 

General Motors, in rebuttal of the testimony of Mr. Dixon, sub- 
mitted its own statement of the facts based upon the court records 
relating to General Motors and the National City Lines cases. This 
statement charged that Mr. Dixon’s testimony gave an inaccurate 
and incomplete picture of the facts in the record: 

* * * so incomplete and inaccurate that actually no mention was made that 
the final outcome of the several years’ litigation in this case was the denis! 
of the relief requested by the Government and dismissal of the civil action 
against General Motors * * * (VIII, 3919). 

General Motors took strong exception to what it described as the 
implication left at the hearing that it was by virtue of contracts with 
National City Lines that General Motors had achieved its present 
high percentage in the bus market. General Motors claimed that the 
record showed that its total sales to National City Lines companies 
during the years 1949 through the first 10 months of 1954 constituted 
only 4 percent of its total sales of buses. It concluded that there must 
be other reasons for its success, since 96 percent of its total business 
came from other sources. 

This raises an important issue respecting General Motors’ role in 
the bus industry. If the General Motors Corp. made important in- 
roads into the bus market through restrictive agreements—in this 
case, requirements contracts—this is a fact which law-enforcement 
officers must carefully appraise. Any final conclusion as to possible 
Sherman Act violation by General Motors in this area must take into 
account the use of such contracts as a device to preempt the market, 
and their importance in achieving this result. In its statement filed 
with the Subcommittee, General Motors does not state what percent- 
age of its sales of transit buses were represented by its sales to Na- 
tional C ity Lines companies for the period in question. If Mr. Dixon 
imputed significant gains to the General Motors Corp. because of the 
illegal contracts, the market he was speaking of was obviously the 
sale of transit or urban buses. There is reason to believe that in this 
market General Motors' National City Lines business was considerably 
in excess of 4 percent. I 

General Motors claimed that Mr. Dixon’s statement gave none 
of the background for the capital investment and contracts, and 
that such background would show that General Motors had no 
purpose to prevent or restrict competitors from the opportunity 
to secure National City Lines business. General Motors explained 
its capital investment in National City and the related contracts 
in the following way: Yellow Truck & Coach Manufacturing Co., 
referred to as Yellow, was a manufacturer of buses from 1923 until 
1943, and during this period General Motors owned slightly more 
than 50 percent of its stock. The management of Yellow in 1932 
set up a holding company with capital of $300,000 for purpose 
of financing the conversion from streetcars to buses in certain 
small cities. Yellow felt that if it built a small bus, a market 
would be created in smaller communities where a bus could be 


90002°—57 S. Rept., 84-2, vol. 2 96 





50 STUDY OF THE ANTITRUST LAWS 


operated more economically than a streetcar. Investments were 
made in three cities where it was claimed Yellow sucessfully mo- 
torized the city and, having demonstrated the feasibility of using 
small buses, turned the management over to other interests and 
liquidated its investment. Roy Fitzgerald of National City Lines 
and his associates were then conducting similar activities in other 
small communities and were buying their buses from Yellow. Ac- 
cording to General Motors’ statement, Fitzgerald made his first 
venture into converting city streetcar systems to bus operation 
upon the suggestion of a representative of Yellow. General Mo- 
tors claimed that Fitzgerald converted several small cities from 
streetcars to buses, purchased his buses from Yellow on time, re- 
duced fares and made money. National City Lines, it claimed, was 
organized to engage in a similar type of activity. General Motors 
claimed that when Fitzgerald could not obtain financing from in- 
vestment bankers, he solicited capital from Yellow and other sup- 
pliers. The first investment made by General Motors (Yellow) in 
the City Lines companies was in Pacific (a subsidiary) in 1938 
General Motors further stated that at the time this investment in 
Pacific was made, nothing was said about Yellow’s supplying buses 
to Pacific. The matter of a requirements contract for buses was 
first mentioned in 1940, General Motors claims, 2 years after it made 
its investment and only in order to assure Pacific of an assured 
supply of buses during wartime conditions (VIII, 3921). Mr. Dixon 
had also stated that, according to the record, it was National City 
Lines who sought the capital investment from the defendant- 
suppliers. 

Although this requirements contract was not made until 2 years 
after Yellow's investment in Pacific, no such delay d with 
reference to Yellow's investment in National in 1939. In connection 
with this investment, the board of directors of Yellow Truck & Coach 
approved the investment in National, and, at the same meeting, ap- 
proved the requirements contract described by Mr. Dixon. General 
Motors asserts that Fitzgerald sought capital assistance for National 
City Lines in 1939, but does not deny that the requirements contract 
with National was part of the package involving the capital invest- 
ment. General Motors alleged that an investment of $500,000 was 
made by Yellow, and that the requirements contract was entered into 
at the suggestion of Fitzgerald. 

Yellow did not ask for nor want a requirements contract; prior to that time 

the Fitzgeralds and National, after its organization, had been purchasing prac- 
tically all their bus requirements from Yellow (VIII, 3922). 
Significantly, General Motors gives no reason why Fitzgerald sug- 
gested the requirements contract at the time of the original 1939 invest- 
ment in National City Lines. More important, General Motors makes 
no explanation why it decided to enter into a requirements contract. 
Since it claims it was already obtaining the business, there would 
appear to be no need for the contract. And since General Motors was 
advancing the money at City Lines’ request, it was under no obligation 
to make such a contract, | 

Mack received a contract:from National for 4215 percent of the new 
bus business of after-acquired properties. According to General 
Motors, Mack had assured National it would and could build buses 
competitive with Yellow's, but it never did and as a result failed to 





STUDY OF THE ANTITRUST LAWS 51 


sell its allotted percentage of new equipment. Mack Corp. denied 
that its failure to obtain its 4214 percent was due to its inability to 
build the new buses as promised. 

General Motors rejected the inference drawn by Mr. Dixon that its 
success with National was due to the requirements contract, and, by 
way of reply, stated that it sold to National and its subsidiaries the 
following percentages of their purchases of new buses for the years 
prior to the requirements contract: 

Percent 

1936 
88. 3 
100. 0 


During the 10-year period of the existence of the requirements con- 
tract, 1939 to 1949, General Motors stated its percentage of National 
City Lines’ business was 75.49 percent. Following the termination of 
the contract, General Motors sold Natond and its subsidiaries the fol- 
lowing percentage of their requirements: 

Percent 


The figures for. 1950 and 1951 can be construed as supporting Mr. 


Dixon’s assertion that even after illegal contracts have been terminated 
it is very difficult to eradicate their results. 

Several of the witnesses representing other bus companies testified 
that they had been successfully selling buses to transit companies 
which were later taken over as part of the National City Lines system. 
According to these witnesses, after National City Lines acquired the 
companies they were no longer able to do any substantial volume of 
business with them. The witnesses stated that they did continue to 
get some replacement business but the bulk of this business went to 
General Motors (VI, 2645). 

General Motors also challenged Mr. Dixon’s assertion that the state- 
ment by a bus manufacturer concerning the exclusionary effect of these 
requirements contracts was typical. General Motors claimed that at 
the trial only one witness from a competitive bus manufacturer testi- 
fied that he tried unsuccessfully to solicit bus business from City Lines. 
General Motors pointed out that on cross-examination it was shown 
that the reason City Lines did not purchase buses from the witness’ 
company was because of the faulty performance of buses previously 
furnished. General Motors concluded that it seemed rather obvious 
the City Lines president was using the— 
so-called General Motors tie-up as a means of getting rid of a salesman whose 
product he did not want (VIII, 3924). Thus, it can be said there was no proof 
that General Motors relationship with National City Lines companies prevented 
competitive manufacturers from selling their product. 

However, the contracts offered in evidence, as the basis of the Gov- 
ernment's case, were clearly restrictive on their face (VIII, 3924). 

General Motors concluded: 

The court record, therefore, demonstrates National was and is buying General 
Motors buses because of their merits, as are all other purchasers, and not because 


of some insinuated improper relationship as suggested by the former Government 
attorney (VIII, 3925). 
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The evidence submitted by General Motors does raise a question con- 
cerning the relative significance of the requirements contracts in ob- 
taining National's bus business for General Motors. However, its 
reference to “some insinuated improper relationship" and its dis- 
claimer of all wrongdoing ignore the finding by the jury in the 
criminal case that General Motors, along with ‘other defendants, had 
in fact entered into a criminal conspiracy to monopolize the business 
in question. The Court of Appeals affirmed that verdict. 

General Motors stated that the court expressly ruled that the making 
of the requirements contract was legal and that no objection was made 
by the Government to this ruling, referring to the memorandum deci 
sion by the district court in 1955 in which the court characterized the 
practices involved in the case as not matters of outright lawlessness 
or brazen price-fixing, and stated that, since requirements contracts are 
not illegal per se, it is not necessarily unlawful for a supplier to help 
a customer financially, whether by extending liberal credit or investing 
capital. 

General Motors thus regarded the final outcome of the several vears 
of litigation in this case as the denial of the relief requested by the 
Government and dismissal of the civil action against it. Such a char- 
acterization leaves the impression the corporation was completely ex- 
onerated from all wrongdoing in these cases and that the Government 
in fact did not prevail. However, the corporation was in fact in- 
dicted and convicted in the criminal case for violating the Sherman 
Act. The Governments suit for civil relief against General Motors 
was dismissed by the court as unnecessary only because the corpora- 
tion had abandoned the restrictive contracts and had divested 1tself 
of its stock interests in National City. In fact, in the very suit which 
was dismissed, the court had previously declared that the issue con- 
cerning the illegality of the conduct, of which the requirements con- 
tract formed the basis, had already been decided by the court in the 
criminal case and could not be relitigated. The inferences drawn 
by General Motors from the remarks of the trial court, and the further 
assertion by General Motors that the court declared the contract to be 
legal are scarcely consistent with the ruling of the district court in the 
civil case on the Government’s motion for summary judgment. In 
declaring that the issue of liability in the case had already been de- 
cided against the defendants and was binding upon this court. the dis- 
trict court on December 17, 1953, declared (118 F. Supp. 465, 468) : 

In affirming the conviction, the Court of Appeals painstakingly reviewed the 
evidence. The findings which were held to be necessary to support the verdict on 
appeal fe: 

. That, within the period charged in the indictment, the defendant en 
emi into contracts among themselves for the exclusive sale and purchase 
of the supplies required by the transportation companies involved ; 

2. That these contracts were intentionally executed by the defendant act- 
ing in concert; 

3. That these acts were performed with the intent required by the Sherman 

ct; and 
Act Constituted a conspiracy to restrain trade in violation of that act 
( United. States v. National City Lines, Inc., cir. 1951, 186 F. 2d, 562 at pp. 
510-512). These matters shall be deemed established. No proof of these 
facts shall be required of the plaintiff at the trial, and 10 evidence denying 
them shall be admitted, except that any evidence bearing upon the proper 


scope of any decree which might be entered may be received. [Italics 
supplied. ] 
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Whatever the opinion of the court in the criminal case concerning 
the contracts and whatever the reaction of the corporation concerning 
the propriety of its conduct in executing these contracts, this ruling 
constitutes a judicial holding that the contracts were illegal as con- 
stituting a part of the unlaw ful conspiracy charged. Although re- 
quirements contracts may not be per se unlawful, these contracts were 
found to be unlawful in the context of this case. 

The extent to which General Motors may have obtained substantial 
advantages i in the bus industry through the device of “buying a mar- 
ket, ' that is, capital investment in bus operators with an agreement 
expressed or implied that they will purchase buses exclusively from 
General Motors, is not clear. However, General Motors candidly 
admitted that the practice in the National C ity Lines case had its 
counterpart in the earlier plan of Yellow in 1932. Yellow, according 
to General Motors’ statement, set up a holding company with a capital 
of $300,000 for the purpose of financing the conversion from street- 

cars to buses in small cities, including Kalamazoo and Saginaw, Mich., 
and in Springfield, Ohio. These arrangements and their effect upon 
General Motors’ bus business were not involved in the National City 
Lines case. A final determination as to the reasons for General 
Motors’ dominant position in the bus industry requires a careful study 
of these early investments to determine whether there were simul- 
taneous agreements, either express or implied, by which General 
Motors was guaranteed the business of these transit companies, and 
whether these investments were part of a plan, as in the National City 
Lines case, to preempt a market. 

General Motors contends that it contributed to the public good by 
making such investments, as otherwise small city streetear companies 
would not have ventured into the more adv: anced field of bus transpor- 

tation. However, the question remains whether General Motors, be- 
cause of its size and financial strength, was able to make important 
inroads into the bus market through this type of financing at a time 
when its competitors were not financially able to do likewise. In any 
event it would appear that National City Lines was not the only 
instance where General Motors made investments in bus operators, and 
presumably thereby obtained some preferential consideration from 
such customers. 

1t would be premature at this point to make any judgments concern- 
ing the policy of making investments in bus purchasers since the matter 
is now under the scrutiny of the Department of Justice. While such 
conduct may be perfec tly lawful in itself, it must be appraised in the 
light of the company’s total behavior over the years, and its consequent 
effect upon competition. However, it would appear that definite 
market advantages are gained in this way, and that the ability to 
make such gains is direc tly related to the corporation’s financial power. 

The represent: itives of various bus-manufacturing companies who 
testified before the Subcommittee suggested a number of reasons w hy 
General Motors has obtained its success in this market. Mr. F: ageol 
of Twin Coach claimed that General Motors helped finance the Grey- 
hound Co. Greyhound, he said, standardized on General Motors 
equipment (VI, 2631). Mr. Butler of Flxible also spoke of the tieup 
between General Motors and Greyhound as giving Geil Motors a 
virtual monopoly of the Greyhound business (VI, 2464). "These wit- 
nesses claimed that Greyhound was by far the largest purchaser of 
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intercity buses. According to their testimony, General Motors ob- 
tained preferential treatment in the intercity bus market through the 
device of capital advances to operating companies. 

In 1930 Yellow Truck & Coach supplied capital assistance to the 
Blue & Grey Transit Co. operating between Richmond and Washing- 
ton and north to New York, and also to Campbell City Coach Co. 
which operated between Washington, Sete. and South Charles- 
ton. Yellow subsequently exchanged its stock interest in these two 
companies for stock in National Highway Transport Corp. which had 
acquired them. By 1934, the Greyhound Corp. had acquired all of 
Yellow’s interests in National Highway Transport Co. through an 
exchange of stock in which Yellow (General Motors) acquired a 315 
percent stock interest in the Greyhound Corp. a 

In 1948, General Motors sold its stockholding in Greyhound Corp. 
in the open market. The annual report filed by Greyhound with the 
Interstate Commerce Commission shows that General Motors was the 
largest stockholder in Greyhound from 1936 to 1948. 

The staff does not have sufficient information concerning the 
relationship between General Motors and Greyhound to deter- 
mine whether its stock interests in Greyhound gave General 
Motors any preferred position. The staff has not examined any 
of the contractual arrangements between General Motors and/or 
Greyhound over the years to ascertain whether they were exclusionary. 
However, Charles W. Perelle, president of American Bosch Arma 
Co. and formerly president of ACF-Brill Co., alluded in his testimony 
to a contract between General Motors and Greyhound which pre- 
cluded other bus manufacturers from getting access to the Greyhound 
business (VI, 2648-49). Mr. Perelle testified that in 1944 or 1945, 
when he was vice president in charge of operations of Consolidated 
Vultee, he was asked by the Greyhound Corp. to design a bus for them. 
Consolidated Vultee was at the time looking for some postwar products 
and, because of their background and knowledge in the fabrication of 
aluminum, became interested in the possibilities of buses. At Grey- 
hound’s suggestion, Consolidated entered into the preliminary stages 
for design of a bus, but, according to Mr. Perelle, dropped the project 
when it discovered there was some type of sales commitment between 
Greyhound and General Motors. It was Mr. Perelle’s understanding 
that under this commitment Greyhound could not deal with Consoli- 
dated without first obtaining the permission of General Motors. Mr. 
Perelle stated that the Douglas Aircraft Co. was also planning to 
design a bus for Greyhound but subsequently abandoned the project 
for the same reason. Mr. Perelle said that Douglas never went into 
the business of manufacturing buses thereafter. He also asserted 
that since Greyhound was by far the single largest purchaser of inter- 
city buses, denial of access to this market was a powerful deterrent to 
potential manufacturers. Otherwise, witnesses stated only that Gen- 
eral Motors appeared to have all, or the major portion, of the business 
of Greyhound. Thus, according to the testimony, two potential manu- 
facturers of buses—airplane companies of considerable size—aband- 
oned the idea of making buses upon learning they were foreclosed 
from a substantial share of the market by agreements between Grey- 
hound and General Motors. A thorough analysis of General Motor’s 
relations with Greyhound over the years is necessary to determine 
whether General Motors’ great financial strength enabled it to obtain 
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a preferred position. If requirement contracts existed, it would 
appear that General Motors may have followed a pattern similar to 
that which was found objectionable in the National City Lines 
criminal case. 

This study of General Motors’ domination of the bus industry raises 
certain important questions. Have General Motors’ contracts with 
Greyhound over the years been restrictive of competition? Have 
such contracts been an important factor in the ability of General 
Motors to control most of the Greyhound business? How significant 
is the Greyhound business? What advantage did General Motors 
gain as a result of its stock interest in Greyhound? Obviously, the 
ability to invest in bus purchasers is not available to all of General 
Motors’ competitors. Size and financial power make possible such 
a program. General Motors consistently maintained that only the 
superiority of its product accounted for its success. Assuming a 
superior product, did initial arrangements—made possible in large 
part because of its size—give it a competitive advantage which the 
corporation shrewdly followed up by development of an excellent 
product ? 

Whether the courts will ultimately conclude that investment in bus 
operators excluded competition and contributed in part to General 
Motors acquiring a possibly illegal bus monopoly is not for us to 
decide. We are not attempting to determine whether General Motors 
has unlawfully monopolized this industry, but the evidence indicat- 
ing how the size of General Motors has given it advantages which 
may have contributed to its present dominant position is ımportant 
in making a clinical case study of Bigness. 

Both Twin Coach and FÌxible testified th ey were never able to 
overcome the advantages General Motors obtained by its investments 
in bus purchasers. They indicate that once General Motors was able 
to get its foot in the door, the trans sportation companies ultimately 
standardized on General Motors equipment, and from that point on 
it was practically impossible to get such companies to consider com- 
petitive equipment. These witnesses criticized the effectiveness of 
the decree of the National City Lines case. Once the pattern of buying 
from a single supplier had been established, the witnesses claimed, 
the court decree had little effect in opening the business to competitors. 

Several of the witnesses claimed that General Motors obtained busi- 
ness because directors of various transit companies were bankers who 
were anxious to obtain General Motors’ banking business, and there- 
fore urged their managers to purchase General Motors buses. These 
witnesses claimed that the managers of certain transit companies, al- 
though well satisfied with non-General Motors products which they 
had used for many years, switched to General Motors at the urging of 
their directors. These witnesses contended this was an example of 
reciprocity which worked to the advantage of the big corporation. In 
this way, it was claimed, General Motors was obta aining business in 
ways having nothing to do with the intrinsic value of its product. 

Mr. Perelle spoke of other advantages that flow to a large corpora- 
tion because of its size. He noted the ability of General Motors to 
obtain bus business with the railroads because of the great amount of 
freight General Motors ships over the roads (VI, 2652-53). He stated 
that several railroads were at one time equipped with ACF -Brill buses, 
but that this business eventually dried up because the railroads turned 
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to General Motors in return for getting its freight business. He cited 
a specific case in 1950 or 1951 in which the purchasing agent of the 
New York, New Haven & Hartford Railroad was reputed to have told 
his purchasing department in connection with a -— order of 6 buses, 
that *there were so many freight cars a week involved in this order." 
and that they would not take a chance of losing this business (VI, 
2653). Mr. Perelle expressed the view that the preference of the rail- 
road for General Motors because of the desire to secure its freight 
business was not a result of any particular pressures exerted by Gen- 
eral Motors but was merely an economic fact of life. Because General 
Motors was big and a large shipper of freight it was able to obtain 
business with the railroads which otherwise might have been available 
to other bus manufacturers. Mr. Perelle testified that he satisfied 
himself concerning this reciprocity by making a personal survey after 
he had been invited to become president of American Locomotive. 
Upon examining the pattern of sales in the industry he became con- 
vinced that General Motors obtained preference because of their large 
shipment of freight and, therefore, he decided not to take the job. 

According to Mr. Perelle, another advantage enjoyed by General 
Motors is its ability to maintain a large number of warehouses and 
parts depots throughout the country for servicing equipment. Other 
manufacturers also have such warehouses and depots, but as volume 
decreases these become very expensive, and the smaller companies 
have been forced to eliminate them in order to keep costs in balance. 
General Motors, Mr. Perelle stated, has such maintenance centers 
throughout the country for buses and diesel engines together with its 
automotive activities. It is thus able to spread the burden of its cost 
over a large volume of business, whereas Brill had to maintain such 
warehouses solely for its bus business (VI, 2654). 

The Subcommittee solicited the views of Stanley L. Green of 
Southern Coach Manufacturing Co., Evergreen, Ala., as a representa- 
tive of the small bus manufacturers. Southern Coach makes buses 
of the transit type only. One of its principal problems stems from 
vurchasers! fears that this small company might go out of business as 
had many of the other bus manufacturers within the past few years. 
Their fear seemed to deter prospective purchasers from his company 
since they feared it would be impossible to get necessary replace- 
ment parts and servicing in the foture (VI, 2661). As did other 
manufacturers, Mr. Green felt that once a user standardized on a 
particular bus such as General Motors, this posed very difficult prob- 
lems for another competitor. It then became difficult to induce pur- 
chasers to change because this meant training new mechanics and 
maintaining a duplicate parts inventory. 

Three of the four bus manufacturers who testified were emphatic 
in expressing their belief that General Motors gained a substantial 
advantage because of its ability to offer attractive financing terms. 
Mr. Perelle, formerly of Drill, Mr. Green of Southern, and Mr. 
Butler of Flxible stated that, because of the nature of the bus busi- 
ness, financing terms are extremely important. Purchasers—partic- 
ularly transit companies—operate on a very low margin and are in 
great need of liberal finance terms. According to the witnesses, it is 
extremely difficult to interest many local banks because of the finan- 
cial condition of the customer and the great risk involved. There- 
fore, a corporation possessing the financial power of General Motors, 
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which can handle its own financing through Yellow Manufacturing 
Acceptance Corp. (YMAC), has a decided advant age which it ex- 
ploits fully. YMAC is a subsidiary acquired by General Motors in 
the consolidation of Yellow Truck and Coach. It is under the juris- 
diction of the Truck & Coach division and finances the products of 
that division, and now also the products of the Euclid division. Mr. 
Perelle testified that Brill did some of its own financing, but lost 
other business because of its inability to obtain financing. All three 
witnesses referred to the long-term financing which General Motors 
was able to offer purchasers through its finance company. A small 
company like Southern Coach needed all of its capital for its own 
operation and was not in a position to do any financing. As Mr. 
Butler of Flxible stated: 

Therefore, when they [transit companies] need financing, and by the term 
“financing,” I mean, say, 10 percent down and 6 or 7 years, the only way that 
paper can be handled is for the manufacturer, the strength of the manufacturer’s 
name, on the paper with the bank. In our case, we can't handle a lot of those 
deals because of our size as compared with GM (VI, 2665). 

Mr. Butler stated that his company relied for a good deal of its 
financing upon General Motors Acceptance Corp. He stated that in 
some instances, GMAC refused to handle the financing of Flxible 
and the business ultimately went to General Motors which financed the 
deal through YMAC on longer and more liberal terms than those 
which Flxible had sought from GMAC (VI, 2665-2666). 

The staff was not in a position to compare specific financing 
contracts of General Motors with those of other bus manufacturers 
to determine whether, in fact, General Motors was offering more 
liberal terms, and thus obtaining the bus business, However, the eco- 
nomics of the industry make abundantly plain the importance of 
financing in securing bus business. Again, 1t would appear that the 
vast scale of General Motors’ operations, particularly its integration 
into the financing field, affords the company opportunities to get 
business on a basis not available to its smaller competitors. This is 
not to charge wrongdoing merely because a company finances the 
products it makes and sells through its own subsidiary. But when a 
company achieves a dominant position in a market—sufliciently large 
in terms of market share to fall within the statistical measurement of 
monopoly as defined by the Supreme Court—then its ability to obtain 
business in this manner presents an ideal case for a study in the exercise 
of power. Is size abused when a corporation obtains business, not 
solely through the production of a better product, but in large measure 
through advantages gained from its superior financial position? This 
type of advantage does not stem from efficiency of operation. When 
it is successfully ‘exploited, and the net results is the loss of business by, 
and the ultimate elimination of, competitors, the question arises 
whether this is the type of free enterprise to which the public policy 
of the United States, as expressed in the Sherman Act, is dedicated. 
Whether the use of power as described herein is sufficient to constitute 
that element of anther "4teness which is a necessary element of the 
monopolization forbidden by the Sherman Act is a question which the 
courts may someday have to decide. The other practices referred to 
by the witnesses, such as mergers, investments in purchasers, require- 
ments, and other exclusive contracts are all factors which may be 
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decisive of the question whether General Motors obtained the power to 
exclude and intended to exercise such power. 

Mr. Butler, of Fixible, stated that his company was unsuccessful 
in an attempt to obtain diesel engines from the diesel engine division 
of General Motors. He claimed that General Motors did not want to 
furnish diesel engines to a competitor in the bus business (VI, 2670- 
2671). Mr. Butler submitted to the Subcommittee documentary 
evidence that high officials of the General Motors Corp. had exerted 
pressure through their diesel division upon dealers not to furnish 
diesel engines to Flxible. According to these documents, General 
Motors learned from a customer of Flxible that the company con- 
templated using General Motors diesels. ‘The same source shows that 
orders came directly from a “Mr. Wilson” that the diesel engines in 
question were not to be delivered to the Flxible Co, “as they are com- 
petitors of ours” (VI, 2672-2674). It would appear that General 
Motors used its position in the manufacture of diesel engines in order 
to restrict the activities of a bus competitor. This incident illustrates 
the potential danger of bigness and the possibilities for abusing the 
power incident to integration. 

Roger M. Kyes, vice president of General Motors, submitted a 
statement to the Subcommittee describing the contr ibutions of eere 
Motors to the motor-coach industry (V. III, 3926-3932). He vigor- 
ously insisted that General Motors has prospered because it has ful- 
filled the requirements of the operator more effectively than its compe- 
tion. He cited several instances showing that General Motors buses 
were much more economical to operate than those of its competitors. 
National City Lines, he stated, made comparisons of operating costs 
in cents per mile of maintenance labor, service labor, special | main- 
tenance of overall, fuel and deprec iation. These studies revealed that 
General Motors buses have operated from 114 to 21% cents per mile 
cheaper than competitive buses. Mr. Kyes listed various technical 
contributions of General Motors to the industry which he urged ac- 
counted for the superiority of General Motors products and explained 
the preeminent position of its buses. Monocoque body construction, 
rear-engine installation, two-cycle diesel engine, improved transmis- 
sions, hy draulic transmissions, and air suspension are among the con- 
tributions listed. General Motors also claims that it pioneered i in pre- 
ventive maintenance in order to assure satisfactory performance in 
the use of the buses being supplied. 

Mr. Kyes stated that General Motors’ competitors had either failed 
to anticipate changing trends in transportation requirements or were 
unable to design a “product which w ata meet the requirements of the 
bus operators with the same effectiveness as General Motors. He 
summarized the reasons for General Motors’ success in the bus indus- 
try by concluding that General Motors has: 

1. Built an n outstanding product; 
2. Provided a product that has ‘produced substantial economic 
savings to customers; 
3. Contributed significantly to the ability of its customers to 
india their properties profitably (VIII, 3932). 

In the statement pabanitned by Mr. Kyes, it was asserted that Gen- 
eral Motor Truck and Coach Division had developed a group of 
trained specialists who could effectively and efficiently survey the total 
operation of a particular company and make sound and helpful recom- 
mendations to improve its overall efficiency. He said that the group 
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of men elected are thoroughly schooled in transportation engineering. 
This survey team makes detailed studies of the needs of any operator 
who requests its services, and its valuable know-how is made available 
to the customer “without any obligation or cost on his part? (VIII, 
3930). Mr. Kyes stated that to the best of his knowlec ge, no other 
bus manufacturer had an equivalent organization. The staff has made 
no study to determine the extent to which the activities of such survey 
teams have succeeded in proc uring bus business for the corporation. 
However, it is apparent that such a service to small operators, work- 
ing with limited capital, in a field requiring considerable know-how, 
would be of tremendous value, particularly, since it is obtainable 
without charge. To maintain such a skilled staff undoubtedly en- 
tails a sizable cost to the corporation. Are all such costs charged to 
the GMC Truck and Coach Division? Are any of the pe eph who 
contribute knowledge or information associated with the diesel divi- 
sion or other branches of the corporation? The work of such profes- 
sionally trained people has probably aided materially in the promotion 
of the technology in the industry. 

Despite the contributions of such teams in the advancement of 
transportation engineering and the promotion of more efficient sys- 
tems, the question remains whether the public interest is best served in 
the long run when a company is able to employ the advantages of its 
size in such a way that smaller companies cannot compete. 

If monopoly is achieved, will the advantages resulting from such 
methods continue, and will they be passed on to the consumer? Our 
free enterprise system is predicated on the assumption that competi- 
tion provides the spur to insure the maximum advantages to the public. 
Monopoly is bad because the natural advantages which flow from com- 
petition do not exist. The United States has placed its trust in 
competition as the greatest safeguard of our free enterprise system. 
In enforcing this policy, the courts have steadfastly maintained that 
we cannot afford to be dependent upon the beneficent monopolist, 
no matter how benign his policies appear to be at any given time. 
The hearings relating to General Motors role in the bus industry 
indicate the need for a prompt decision as to whether Government 
action is necessary to alleviate the situation. 


7. ACQUISITION OF EUCLID ROAD MACHINERY CO. 


As noted earlier, an important aspect of this study is the manner in 
which General Motors has grown. Reference has already been made 
to some of the more important acquisitions in the historical develop- 
ment of the corporation. Is the present size and strength of General 
Motors due in large measure to its purchase of other companies? 
While mergers may have played a significant role at certain stages 
in the past, the cor poration has not depended upon such devices in 
its recent history. Therefore, the acquisition by General Motors of 
Euclid Road Machinery Co., of Cleveland, in 1953, raised some im- 
mediate questions concerning the reasons for this action and the pos- 
sible effect upon competition. Furthermore, these questions had to 
be resolved in the light of the amended antimerger law. Because of 
its importance the ‘Subcommittee devoted special attention at the 
hearings to this matter. 
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In August 1953, a notice appeared in Standard Corp. Records an- 
nouncing the proposed acquisition of Euclid by General Motors. It 
was in this manner that the Department of Justice learned of the 
proposed purchase of the company by General Motors. Shortly there- 
after the Department of Justice invited General Motors to Washington 
to discuss the proposed acquisition. In the following month, counsel 
for General Motors and Euclid appeared at the Department of Justice 
and discussed the proposed acquisition. By this time steps had already 
been taken to accomplish the merger. The board of directors of Gen- 
eral Motors Corp. approved the acquisition of Euclid on August 7, 
1953, and on August 28, 1953, the shareholders of Euclid approved 
the exchange of stock by which ownership of all outstanding stock 
of Euclid was acquired by General Moters. Listing of the newly 
issued General Motors stock was approved by the New York Stock 
Exchange on September 1, 1953. Formal transfer of stock complet 
ing the acquisition occurred in October 1953. The proposed acquisi- 
tion was explored at some length by the Department of Justice. The 
Subcommittee has investigated this entry of General Motors into the 
off-the-road earth-moving machinery industry and studied the cir- 
cumstances under which this acquisition occurred. 

The Euclid Road Machinery Co. was founded in 1931. Formerly 
its business had been carried on as a department of the Euclid Crane & 
Hoist Co. Euclid specialized in the manufacture of heavy-duty, 
earth-moving, off-highway equipment. Its products included extra- 
heavy-duty motor vehicles, self-loading motorized scrapers. and 
loaders. Jn addition, it made aircraft tractors designed to tow large 
bombers. Its products were used in mining operations, construction 
of dams, airports, and in roadbuilding operations. Prior to its acqui 
sition by General Motors, Euclid was the leading company in the 
field of off-the-highway, heavy-duty motor vehicles, its principal line. 
In its major product, the dump truck, Euclid was one of the major 
producers, with more than 50 percent of the market. In the market 
for all products connected with the earth-moving industry, Euclid’s 
share was between 5 and 6 percent (VI, 2709). In this larger field, 
Euclid was a relatively small producer. Other producers were in- 
vading the dump-truck market, and Euclid concluded it did not have 
the capital resources to invade the larger market dominated by the 
producers of crawler tractors (VI, 2717). 

At the end of World War II the net worth of the Euclid Co. was 
$3 million. Utilizing borrowed funds, the company embarked on a 
large expansion program. Sale of the company’s product increased 
significantly. Net worth of the company in 1952 was $16 million. 
Raymond Q. Armington, general manager of the Euclid division of 
General Motors, formerly president of Euclid, testified that to under- 
take the complicated manufacturing and technological problems in- 
volved in producing the crawler tractor would have required additiona! 
capital of $30 million, almost double Euclid’s assets (VI, 2717). It 
was also necessary to support product research and to develop a more 
complete sales organization. 

Distribution was a major problem for a small company with this 
type of product. When the Euclid Co. was formed, it relied upon 
the dealership network of a manufacturer of tractors, the penalise 
Tractor Co. When the Euclid Co. developed self-powered hauling 
units, it became competitive with crawler tractors of the latter com- 
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pany and had to organize its own dealership network. To some extent 
it relied upon direct sales to users. In 1953, the average number of 
machines sold per dealer was 23. Mr. Armington felt that the com- 
pany had a real problem in getting first-class dealers since it was only 
competing in a small sector of the market. 

In 1952 one of the major crawler tractor manufacturers, Tnterna- 
tional Harvester, approached Euclid to discuss the possibility of a 
merger (VI, 9718-2719). At least one other company had also ex- 
pressed an interest in obtaining Euclid. Upon the withdrawal of 
International Harvester from merger discussions, Euclid approached 
another crawler tractor manufacturer, Allis-Chalmers, and also Gen- 
eral Motors, through its Detroit Diesel Division (VI, 2718). Six 
months later as the result of renewed discussions, General Motors 
acquired Euclid. 

Two markets were affected by this acquisition: first, the market 
for earth-moving machinery; and, second, the market for a major 
component, diesel engines. As noted, Euclid was a major factor in 
one sector of the earth-moving industry. In this specialized market, 
Euclid produced in excess of 50 percent of industry output. Other 
products in the earth-moving industry include crawler tractors, motor 
graders, bulldozers, tractor-mounted shovels, scrapers, and loaders. 
Scrapers and loaders were potentially large-volume Euclid products. 
The roadbuilding program in this country for the next decade would 
provide a tremendously expanded market for the products of this 
company. Expenditures of $100 billion over the next 10 years have 
been mentioned, a program which will increase the demand for road- 
building machinery significantly (VIII, 4039). The export market 
is also, potentially, an expanding market area. 

It is obvious that General Motors intends to be a major producer 
in the earth-moving-machinery field. In the past year the corpo- 
ration staged an advertising program labeled “Powerama” for the 
purpose of publicizing its earth-moving equipment. The extent of 
this program was such that its cost was not allocated to the Euclid 
division but was borne by the parent corporation and allocated as 
overhead expense to all divisions of the company (VIII, 4053). 

The second market affected by this merger was the market for diesel 
engines, which were used by Euclid in its self-propelled products. 
Euclid, as had other producers in this field, offered its customers a 
choice of engines. One engine was.produced by General Motors’ De- 
troit diesel division. The other was produced by the Cummins Engine 
Co., Columbus, Ind. 

Cummins was an early developer of diesel power and is today the 
largest specialized manufacturer of diesel engines in the United States 
with sales of almost $60 million in 1954. Euclid’s purchases repre- 
sented as much as 9 percent of Cummins sales in recent years. Since 
the acquisition by General Motors. Euclid’s purchases from Cummins 
have dropped about 75 percent. New products of the Euclid division 
are now designed around the General Motors engine (VI, 2728). This 
standardization, according to Mr. Armington, was for competitive 
reasons. The cost of producing for a single engine is lower—design 
is less complicated than if optional engines are offered (VI, 2728). 
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Value of engines purchased by Euclid 
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Cummins has lost other markets for its products in recent years. 
Allis-Chalmers, another user of diesel engines, ceased buying from 
Cummins after its purchase of the Buda Co. (VI, 2692), a producer of 
diesels. 

The White Motor Co. and ACF-Brill, who formerly made buses, 
purchased their diesel engines from Cummins (VI, 2692). Both com- 
panies went out of the bus business within the past few years. General 
Motors’ share of the bus business has increased significantly, as dis- 
cussed elsewhere in this report, thus further narrowing the market for 
independent producers of diesel engines. Although the staff has made 
no study of the market for diesel engines, these changes in the market 
for diesels indicate that integration in this field is occurring. In these 
specific instances, diesel engines, a product which was formerly subject 
to competitive market tests, are now sold as an integral part of a more 
complex product. 

The acquisition of Euclid by General Motors is reminiscent of the 
acquisition of the Winton Engine Co. by which General Motors made 
its entry into the diesel engine industry. There is added piquancy 
since in 1929 General Motors, in considering entry into the diesel 
engine field, considered acquiring Cummins (Sec. D, this chapter, 
supra). In each of these cases, General Motors chose to enter a new 
field by acquisition rather than by investment in new facilities and 
organization. A strong small company was acquired as a nucleus 
upon which a major expansion could be based. 

General Motors has stated that 2 years prior to negotiations with 
Euclid it had begun a study of the possibilities of entering the off-the- 
road earth-moving-machinery industry. It had spent $2 million in 
design and applications. With its purchase of the Euclid Co., General 
Motors acquired an engineering staff, skills and know-how, and an 
entry into a new market by means of an established profitable firm. 
Although it had the capability, the capital, and the dealership organi- 
zation to enter into practically any industry it decided upon, it chose 
entry by purchase. In this way it achieved immediate entry and the 
removal of a potential competitor at the same time. From the reverse 
point of view, a small company faced with the problems of capital 
requirements and inadequate dealerships solved its immediate prob- 
lems by joining the giant of the American economy. The easiest way 
out for Euclid was to seek capital, a dealership network, and security, 
by becoming part of the General Motors Corp. General Motors ap- 
parently offered it a more attractive proposition than other potential 
buyers. 

Various aspects of this acquisition are especially noteworthy. Gen- 
eral Motors claims that 24 percent of the products shipped in the first 
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9 months of 1955 were new products that were developed by the com- 
bination of Euclid and General Motors (VI, 2739), a statement we 
are unable to evaluate at this time. Perhaps the economy has gained 
by a more rapid introduction of new products. At the same time, 
it has not been demonstrated that these products would not have been 
produced by Euclid, perhaps at a somewhat later date. Nor has it 
been shown that General Motors could not have produced these prod- 
ucts by entering the field through its own facilities, personnel, know- 
how, and so forth, in order to compete with other producers in the field. 

Mr. Armington stated in his testimony that the most he could have 
expected for Euclid was survival on a limited basis with the few prod- 
ucts in which Euclid pioneered (VI, 2739). ‘To bolster his argument, 
Euclid’s sales and return on sales from 1946 to 1952 were reported, 
creating the impression that since 1947 there had been a decline and 
Euclid, as a small business, was finding itself in an increasingly com- 
petitive situation. 

The data presented by Mr. Armington are as follows: 


Sales and return on sales, Euclid Road Machinery Co. 
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Euclid was not losing money prior to its acquisition. Mr. Arming- 
ton neglected to mention that the data he offered for 1952 were only 
for the first 7 months of 1952. While net income after taxes for the 
period was $1.4 million, there was also a profit-sharing provision of 
$1.1 million. More interesting, however, are the operations for the 
following year not mentioned by Mr. Armington. In the 12 months 
ending July 31, 1953, Euclid, after profit sharing and income taxes 
earned $2.5 millions on sales of $51,690,000, close to its all time high, 
with a return of 4.8 percent on sales. Furthermore, this return was 
equal to 14 percent on net worth. All the above data, not considered 
sufficiently important for Mr. Armington to include in his statement 
to the Subcommittee, were reported by General Motors in its New 
York Stock Exchange listing application which was approved Sep- 
tember 1, 1953. Euclid had also broadened its line and had other 
products under development. Its scraper, a recent addition, was 
considered by General Motors at the time of acquisition as one of the 
largest sales items. Under development was a rubber-tired bulldozer 
for which there existed an important market according to a General 
Motors analysis. 

One of the purposes given by Mr. Armington for seeking to combine 
his company with General Motors was shortage of capital. In the 
postwar period, Euclid borrowed from local banks for expansion 
(VI, 2704). Asa result, its capacity increased significantly. Euclid 
was a company whose sales had expanded fivefold in less than a 
decade, earned 14 percent on its net worth after taxes, had successfully 
borrowed funds for capital expansion from local banks, but appar- 
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ently did not resort to the capital markets to attempt to solve its 
growth problems and remain independent. Instead it sought safety 
in merger with the largest manufacturer in the country. 

General Motors’ acquisition of Euclid has been similar to other 
General Motors acquisitions, a means of entry into a new industry. 
The Winton Engine Co. brought General Motors into the diesel 
engine business, Yellow Cab Manufacturing Co., into the bus business, 
and United Motors into automotive parts, as a major producer. 

The position of the acquired business is also interesting. General 
Motors does not buy bankrupt businesses. The quality of its product 
was not questioned, its business was profitable, but it was in a posi- 
tion where it feared its larger rivals. It sought the refuge which 
many years earlier was also the refuge of Hyatt Roller Bearings and 
its president, Alfred P. Sloan, Jr.; it joined the giant (VII, 3595). 

The Department of Justice was not requested to render a decision 
concerning the legality of this merger under its merger clearance pro- 
gram. Upon learning of the proposed merger the Department in- 
vited the companies to discuss the matter. The Department under- 
took to analyze this merger in the light of the O' Mahoney, Kefauver- 
Celler amendment to section 7 of the Clayton Act. "The nature of the 
merger posed certain serious problems under this act—some of them 
novel. 'There is no way of determining what the attitude of the De- 
partment was concerning these problems since its deliberations are 
not public and since the information voluntarily submitted by the 
companies is treated in strict confidence. The simple fact is that the 
Department of Justice, after making its study, took no action, thus 
enabling the corporations to consummate the merger. 

The companies involved did not seek merger clearance as, presum- 
ably, they felt it was either not necessary or not prudent. General 
Motors acquired a company in an industry where it has not hitherto 
operated. At first blush it would appear difficult to see how competi- 
tion could be substantially lessened when a manufacturer enters a 
new field by acquiring an existing company. Competition between the 
two companies has not been reduced since they were not in competi- 
tion, and the total number of competitors in the industry remains the 
same. The companies contend that the acquiring company has given 
added strength to the acquired company’s operations and, therefore, 
the sum total of competition has been increased. Mergers of this type, 
sometimes described as conglomerate mergers, have been occurring 
with considerable regularity within the past few years. Large com- 
panies, looking to diversify their lines and seeking to stabilize their 
operations, have expanded into wholly new fields of activity. Prior to 
the 1950 amendment, it is clear that section 7 did not apply to such 
types of acquisitions even if accomplished by stock purchase. Under 
the original act of 1914, an acquisition of stock resulting in a substan- 
tial lessening of competition “between the corporation whose stock is so 
acquired and the corporation making the acquisition” was illegal. 
The test, therefore, under the old act, was the effect on competition 
between the acquiring and the acquired firm. This wording was 
eliminated in the 1950 amendment because, by its terms, only a limited 
class of acquisitions were covered, 
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The Judiciary Committee of the House pointed out in its report 
that: 


* * * the test of the effect on competition between the acquiring and the ac- 
quired firm has been eliminated. One reason for this action was to make it clear 
that this bill is not intended to prohibit all acquisitions among competitors. 
But there is a second reason, which is to make it clear that the bill applies 
to all types of mergers and acquisitions, vertical and conglomerate, as well as 
horizontal, which have the specified effects of substantially lessening competi- 
tion * * * or tending to create a monopoly. [Italics supplied.] (H. Rept. 1191, 
81st Cong., Ist sess., p. 11.) 

Significantly, the House report then cites an example of a vertical 
acquisition forward (raw material producer buying a fabricating 
firm) in which competition might be adversely aifected so as to fall 
within the interdiction of the act. However, while the report clearly 
states that the statute also applies to conglomerate mergers, no illustra- 
tions were given to show under what circumstances such acquisitions 
might be illegal. It simply states “the same principles would, of course, 
apply.” It would appear from the examination of the legislative his- 
tory that there is a dearth of information concerning the manner in 
which it was intended the act would be applied in the case of con- 
glomerate mergers. Merely to state the standards by which all 
mergers are judged sheds little light. 

If the pace toward industrial concentration continues to accelerate, 
the enforcement agencies will ultimately have to file suits testing the 
meaning of section 7 in a situation where a corporation acquires 
another corporation in an unrelated field. Under the law, the stand- 
ard for testing legality of such mergers is substantial lessening of 
competition or tendency to create a monopoly, the same as in the case 
of any other merger. [But under what circumstances can there be a 
substantial lessening of competition when one company enters a field 
where it had never before competed? Nevertheless, Congress has 
made clear that the act was intended to apply in this type of merger, 
given the prohibited effect. Since Congress has furnished no further 
guideposts and since the courts have not yet had an opportunity to 
speak, it would seem that the enforcement agencies have the responsi- 
bility to seek a proper case for exploring the reaches of the new law. 
The Attorney General indicated his approval of obtaining court rul- 
ings on the scope of the new statute when he declared with reference 
to the three recent cases filed under the amended act: 

Each of these enses presents distinctive factual differences. The decision of 
the courts should do much to clarify the scope of the statute and point out how 
successful Congress has been in its efforts to strengthen section 7. (Address of 
Hon. Herbert Brownell, Jr, before National Industrial Conference Board, 
November 17, 1955.) 

An examination of the legislative history of the O'Mahoney, 
Kefauver-Celler amendment indicates that the basie congressional 
concern was the increased tempo of the merger movement and the 
resulting economic concentration. In the words of the Committee on 
the Judiciary of the Senate, the 1950 Act was designed: 

* * * to limit future increases in the level of economic concentration resulting 
from corporate mergers and acquisitions (S. Rept. 1775, S1st Cong., 2d sess., p. 3). 

The report of the Committee on the Judiciary of the House of 
Representatives also concluded that the bill was intended to preveut 
increases in concentration resulting from mergers, stating that: 
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The importance of mergers and acquisitions as a cause of economic concen- 
tration has increased rapidly during recent years with the acceleration of the 
merger movement (H. Rept. 1191, 81st Cong., 1st sess., p. 2). 

It would seem, therefore, in determining what the standards should 
be for “substantial lessening of competition or tendency to monopoly” 
in the case of a conglomerate merger, a logical starting point should 
be the clear congressional mandate to avert the trend toward concen- 
tration. Various witnesses testifying before the Subcommittee sug- 
gested drastic proposals to curb mergers. Many such witnesses urged 
laws to prevent companies who have reached a certain absolute size 
from acquiring another company. How to determine such size is the 
problem. But it was the consensus of these witnesses that when a 
company had reached the size of General Motors Corp., such a law 
should immediately come into play. If the need for stopping ex- 
cessive concentration is a basic objective of the Clayton Act, it would 
be difficult to imagine any more appropriate example of such concen- 
tration than where the largest single manufacturing enterprise in the 
world acquires another successful company. 

It is also clear that section 7 does not require a finding of ac a 

anticompetitive effects, but merely of a reasonable prob: ibility of 
substantial lessening of competition or tendency toward mot Pa 
The Clayton Act was designed to check incipient lessening of com- 
petition before it reached Sherman Act proportions. 'The Senate 
Judiciary report stated : 
* * * The intent here, as in other parts of the Clayton Act, is to cope with 
monopolistic tendencies in their incipiency and well before they have attained 
such effects as would justify a Sherman Act proceeding (S. Rept. 1775, 81st 
Cong., 2d sess., pp. 4-5). 

When a company possessing the tremendous size and power of the 
General Motors Corp. acquires a company in another field, the poten- 
tial danger to competition is not difficult to foresee. An examination 
of General Motors’ history reveals its rise to dominance in two particu- 
lar fields studied by the Subcommittee, diesel locomotives and buses, 
wine ‘+h began with the acquisition of other companies. Competition in 

hese industries today is extremely limited. Size affords great advan- 
tages. In the case of both diesel locomotives and buses, this size was 
employed with marked results in General Motors’ market position. 
The question is—should public policy permit the Colossus to move by 
the merger route into this new field, exploit the advantage of its size, 
and eventually achieve market domination? Has not the pattern of 
the General Motors growth and behavior demonstrated the real possi- 
bility of such a development? True, very substantial and well estab- 
lished companies now operate in the earth-moving machinery industry. 
So also did they flourish in other industries which General Motors 
entered and later dominated. 

As noted above, the effects of General Motors’ great size and at- 
tendant power have already been manifested in the earth-moving 
machinery field. The tremendous advertising outlay for “Powerama” 
which was designed, among other things, to exploit the products of 
the Euclid division will undoubtedly have its effect in the market place. 
These effects cannot be adequ: itely measured. The association of the 
General Motors name with Euclid products in itself will contribute to 
customer desire and market acceptance for such products. ‘These are 
advantages which stem not from superior product or technology, but 
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are necessary consequences of size. Must the public wait until the 
General Motors Euclid Division ultimately obtains a dominant posi- 
tion in this industry before the Government acts? As in the case of 
buses, irreparable damage to free competition may then have been 
accomplished and no amount of Government action will ever properly 
remedy the situation. 

In the case of this acquisition, the probability of the anticompetitive 
effects of the merger is not visionary For one thing, Euclid was 
not an insignificant factor in this industry nor was it in the position of 
a failing corporation 1. As noted, it led the field in the case of certain 
important products it produced. e ‘lid’s acknowledged know-how, 
market position, and personnel combined with General Motors’ size 
and financial power c nstitutes a formidable threat to coi npetition in 
the earth-moving machinery field. 

The anticompetitive consequences of this merger, actual or potential, 
are by no means inh: to the less easily defined injuries in the 
earth-moving machinery field. Some competition was, in fact, ad- 
versely affected when General Motors purchased Euclid. The 


Cummins Co., which sold over 50 percent 


of Euclid's requirements 
for diesel engines found its business drastically eurtailed by the n 
sition. Whether this 1n itself is suflieient to constitute that effect upon 
competition which is banned by the act only the courts can determine 
as the law now stands. But the combination of these actual and poten- 
tial dangers to competition might be suflicient justification for insti- 
tuting action to determine the validity of this merger. Such action 
offered the opportunity of ting the meaning of the new law in 
areas where little light pre ently exists. If the enforcement agencies 
seriously intend to promote the announced congressional purpose of 
checking concentration, it would be difficult to envision a more likely 
case than an important acquisition by General Motors. 


8. FINANCING AND INSURANCE SUBSIDIARIES 


General Motors Acceptance Corp. (GMAC) was organized in 1919 
as a wholly owned subsidiary of General Motors Corp., in order to 
provide needed automobile financing and broaden the market for the 
sale of General cape cars (VII, 3039). GMAC is tod: ay the only 
automobile finance company owne «d by an automobile m: inufac turing 
re The exp ration over the years has functioned in a man- 
ner which has broadened the market for its parent corporation and 
has placed the parent corporation in a stronger economie and competi- 
tive position. 

At the time of the formation of GM AC in 1919, there was a real 
need for additional credit facilities in connection with the merchan- 
dising and sale of automobiles. During the first vears of GMAC’s 
existence, it served as a finance company, only to the extent that its 
services were desired by the industry and the public. In the early 
years, the dealers did not respond to the services provided as expec ‘ted. 
The competing finance companies of that period were able to do 
considerable business with General Motors dealers (VII, 3039-40). 
In 1925, General Motors decided to take such steps as were necessary 
to compel its dealer organizations to use the financing facilities of 
GMAC. Accordingly, a change was made in the GMAC time sales 
plan. An addition was made to the regular finance charge paid by 
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car purchasers, called a dealers reserve, and paid out at stated in- 
tervals to dealers. The ostensible purpose of such reserve was to 
reimburse the dealer against losses occasioned by repossessions by 
reason of GMAC operating as a recourse company. General Motors 
felt that this would meet competition of other companies in the finance 
business who were offering service on a nonrecourse basis. This re- 
serve was increased over the years until it reached 20 percent of the 
total finance charge on new cars and 30 percent of the total finance 
charge on used cars. This reserve was not calculated on an actuarial 
basis, but rather was based upon the experience of the subnormal 
dealer, and constituted a profit to the average dealer which was paid 
for by the car-buying public. The real purpose of such reserve, ac- 
cording to the testimony, was to induce General Motors dealers to 
use the recourse financing facilities of GMAC rather than plans of 
competing finance companies (VIT, 3040). 

The success of the plan instituted by the General Motors group, 
including the cash payments and coercion of dealers (VII, 3040-41), 
to obtain all or as much as possible of the financing on General Motors 
products is demonstrated by the results. In 1924, the year before 
General Motors decided to change its financing policy from one of per- 
suading to one of coercing its dealers to use the financing facilities 
of GMAC, this company secured a relatively small percentage of the 
total financing business of General Motors dealers. As a result of 
the programs and policies inaugurated, GMAC eventually received 
approximately 75 percent of the retail time-sales finance business of 
General Motors dealers. In 1925, GMAC secured 17.6 percent of 
the wholesale financing of General Motors dealers as compared to 
62.5 percent of such business in 1938 (VII, 3041-42, 3148). 

On May 27, 1938, a Federal indictment was filed against GMAC 
and certain other associated corporations and individuals, charging 
these defendants with violating the antitrust laws and conspiring to 
monopolize the business of financing the sale of automobiles, both 
new and used, by forcing and inducing General Motors dealers to 
use the financing facilities of GMAC. The financing referred to was 
both at the wholesale and retail level. Decause of the General Motors 
requirement that all cars sold to dealers be paid for in cash before 
shipment to dealers, large sums of money were required to finance 
purchases by dealers at wholesale. When the cars were retailed to 
the ultimate purchaser, GMAC provided cash for such purchasers to 
buv on a time-sales basis ( VIT, 5034). 

The indictment brought against General Motors alleged, among 
other things, that the General Motors dealers were being coerced in 
various ways to use the services of GMAC to the exclusion of other 
automobile finance companies and other means of financing. Among 
the means alleged to have been used to compel the dealers to use the 
GMAC facilities were: The cancellation or nonrenewal of dealers’ 
1-year selling agreements and threats to cancel such contracts; con- 
ditioning the making of such contracts on the dealers’ promise to use 
the facilities of GMAC; discriminating against noncooperative dealers 
by shipping cars which were not ordered during the periods of over- 
production, and many times during the periods of normal production, 
and refusing to ship cars during the periods of short supply or normal 
supply; shipping cars of different type style and design from those 
ordered ; shipping excessive quantities of parts and accessories; adver- 
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tising by the factory recommending and promoting the financing 
facilities of the factory affiliated finance company; and using any 
and all means deemed necessary by the factory to force the General 
Motors dealers to use the financing facilities of GMAC (VII, 3034). 
There were various other matters alleged in the indictment going to 
the discrimination against independent finance companies and in favor 
of GMAC insofar as the General Motors product was concerned (VII, 
3035). 

According to the charges, the combined result of the coercion im- 
posed upon the dealers, and the discrimination directed against the 
independent finance companies, was to give GMAC a substantial 
monopoly of both the wholesale and retail sales finance business for 
General Motors cars (VII, 39035). On November 16, 1939, after trial, 
a general verdict of guilty was returned against General Motors Corp. 
and three of its affiliated companies ( VII, 3036). 

The criminal case resulted in a fine only amounting to $20,000 
(VII, 3038). To obtain injunctive relief against the practices and 
methods of operation, and the monopolization of the market as 
described, the Department of Justice on October 4, 1940, filed a civil 
suit seeking primarily to divorce GMAC from General Motors Corp. 
(VII, 3036). This case was settled by consent decree on July 28, 
1952. Under this decree divorcement was not obtained. Injunctive 
relief, prohibiting General Motors from coercing and otherwise in- 
ducing dealers to use GMAC, was contained in the decree (VII, 3038). 

Previous litigation against Ford Motor Co. and Chrysler Corp. 
and afliliated companies and individuals had resulted in a complete 
separation of these concerns from their finance affiliates (VII, 
3033-36). Hence, years of antitrust litigation aimed at freeing the 
market from monopolistic control resulted in the largest company in 
the business ending up in a stronger competitive position than it had 
ever enjoyed. It would appear that these antitrust cases have had 
little, if any, substantial effect upon the volume of business being 
obtained by GM AC, or the opening up of the General Motors market 
to competing finance companies. 

In 1925, the income of GMAC was $2,356,000; by 1937, it had in- 
creased to $14,592,000 (VLI, 3042). According to the 1954 annual 
report of GMAC the company had total current assets of $2,617,256,- 
911, and total assets, including investment in Motors Insurance Corp. 
at book value, of $2,651,691,802. In 1954, gross income of $215,232,- 
197, and net of $33,833,771 was reported. The same annual report 
shows a cash dividend paid of $20 million; number of accounts out- 
standing as 3,485,000; number of GMAC employees 9,407, and number 
of GMAC branch offices as 287. 

GMAC is by far the largest automobile finance company in the 
automobile time finance sates business and is as large as 375 of its com- 
petitors combined (VIT, 3125-3126, 3136, 3143, 3149). Its total overall 
market position, including both the General Motors product and the 
product of all other automobile companies, amounts to about 34 per- 
cent of all of the automobile time financing business done by finance 
companies, as distinguished from the automobile finance business done 
by banks, credit unions, ete. (VII, 3073, 3075, 3129, 3130). Thus, it 
has approximately 34 percent of the entire business done by all auto- 
mobile finance companies, whose total business equals about 53 percent 
of the total automobile finance market. According to a statement of 
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Charles D. Stradella, December 9, 1955, the balance of the finance 
market is handled approximately as follows: 37 percent by banks 
throughout the United States and 10 percent by credit unions, small 
loan companies, and automobile dealers who have their own funds 
and do not need financing provided by a finance company. 

The record clearly shows that insofar as financing is concerned, 
there is a General Motors market and a non-General Motors market, 
and that GMAC effectively controls the General Motors market to the 
exclusion of other finance companies and banks (VIT, 3090). None of 
the competing finance companies has been able effectively to operate 
to any large extent in the General Motors market, either at wholesale 
or retail (VII, 3072, 3149-3151). 

The competitive condition, or lack thereof, thus created must be 
approched from two points of view: 

(a) The competitive advantages over other car manufacturers 
accruing to General Motors Corp. by reason of its ownership and con- 
trol over the financing of automobiles through GMAC; and 

(5) The competitive advantage of GMAC = other finance com- 
siti by reason of the owne jid of GMAC by General Motors and 
close affiliation with General Motors 

General Motors is primarily an automobile manufacturing concern, 
the largest in the world. GMAC isa method of underwriting the sale 
of General Motors ears, and in so doing passing much of the risk of 
nonpayment on to the selling dealer. Where other finance companies 
have primary responsibilities to their stockholders who do not manu- 
facture cars, GMAC is wholly owned by a stockholder whose major 
aim is to sell automobiles. 

In June 1954, according to Mr. Stradella, president of GMAC, an 
analysis of GMAC’s receivables indicated downpayment under one- 
third of the purchase price constituted 17 percent of new car retail 
transactions. By Oc bóbe :r 1955, this had increased to 20 percent. The 
average term of the financing increased from 24.4 months to 98.5 
months between these two periods. In March 1954, GM AC in a policy 
announcement declared : 

GMAC’s current experience shows that where downpayments on new cars 
are less than one-third, repossessions are disproportionately higher, as dealers 
&re well aware (VIII, 3999). 

Yet, within a relativeiy short time thereafter, GM AC's policies were 
changed so that the number of transactions within this one-third 
downpayment category almost doubled percentagewise. General 
Motors either was losing a share of its market and was forced to offer 
more liberal terms, or GMAC’s policies were suddenly changed to ad- 
just to the parent corporation’s policy of forcing cars onto the market. 
Whichever was the reason, GMAC he as indicated flexibility in policy 
and this flexibility is at the convenience of the parent corporation, 
to be used as seen fit. 

As noted above GMAC operates primarily as a recourse company. 
This means that although the financing is supplied to the purchaser 
by GMAC the selling dealer has ultimate responsibility for payment 
to GMAC. In other words, if the purchaser does not make his time 
payments the car is repossessed by GMAC and returned to the selling 
dealer who must pay GMAC the balance due. Thus the General 
Motors-GMAC combine can lower credit terms, dispose of a greater 
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number of automobiles, reap a larger manufacturing profit, and pass 
the greater credit risk directly to the selling dealer. 

M. H. Yager, a dealer-witness who appeared before the subcom- 
mittee pointed out that: 

By far the most dangerous sand that current automobile volume has been 
building on is the outright misuse of credit (VII, 3453). 


Mr. Yager continued: 


The vulnerability of our (the dealer) position is increasing and until such time 
as these cars are fully paid for, which is up to 3 years from the time of sale, 
we cannot with certainty determine what our profit, if any, is on a certain 
car * * *, Contrasted with our problems, GM does all its automobile business 
with dealers on a strictly c. o. d. basis (VII, 3455). 

During the 6 months ended June 30, 1955, GMAC provided $2,767,- 
504,737 for wholesale financing of General Motors automobiles. The 
figure for the whole of 1954 was $3,606,119,054. At retail, the dollar 
volume for the 6 months ended June 30, 1955, was $1,012,305,460 for 
new automobiles, and $487,661,208 for used automobiles. For 1954, 
the figures were $1,387,223,097 for new automobiles and $770,502,089 
for the used product (GMAC’s answer to Subcommittee questionnaire 
October 10, 1955). The importance of such controlled financial facil- 
ities cannot be overemphasized. As M. B. Casler, a Chrysler dealer, 
stated, the public “will buy where they can get the terms that will 
fit their pocketbook” (VII, 3104). The witness noted: “Many people 
feel that one make—of the Big Three, anyway—is as good as another,” 
and the financing terms are all important. The witness said that 
as a result of a slight relaxing of terms by GMAC in the early part 
of 1955, he, as a dealer for a competitive make of car, was placed 
at a disadvantage and was unable to make sales that he would other- 
wise have closed (VII, 3104). Mr. Casler saw the problem this way: 

A man will come in with, say, a 1950 model used car to trade in, and he has 
no cash; that has got to be the downpayment. And so, if we can find a finance 
company that will take that as a downpayment, then we can make a sale; if 
we can’t, we have to miss the sale. 

The witness was asked: 

Generally speaking, are the terms in your area provided by CIT, whom you 
said provided most of your financing, and the GMAC through dealers, compara- 
tively competitive? 

Mr. Casler: 

They always have been, until, I would say, the early part of this year. And at 
that time, my salesmen kept coming to me and telling me that they weren't com- 
petitive, that they were losing deals beacuse they couldn't finance them. And at 
first I didn't believe it, and then I checked into it and found that we were losing 
some deals to GMAC, to General Motors dealers, who were taking terms that 
we were unable to take through CIT or through Associates, or any of the other 
finance companies with which we did business. 

I checked then with other dealers, found that the same was happening to 
them, and so I talked to some of the General Motors dealers to find out about 
it, and they had noticed it—I mean, there had been a marked change in the 
attitude of GMAC, and they were taking paper that in the past they haven't 
taken. 

Now, that coincides with the date that Ford outsold Chevrolet, or at least Ford 
outsold them last year. And this year, of course, Chevrolet overcame that. 
And some of the dealers * * * told me that their factory aimed at doing just 
that. 

Hence, as a competitive weapon, GMAC places General Motors in a 
position unique in the industry, and gives it an advantage over all of 
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its competitors, not the least of which is the substantial profit turned 
into the General Motors coffers by this very useful subsidiary. 

The competitive advantages of GMAC over other finance compa- 
nies by reason of GMAC’s affiliation with General Motors would 
appear to be obvious. One witness stated that because of the relative 
economic position occupied by the dealer as compared to that of the 
General Motors factory, the slightest suggestion on the part of the 
factory would be effective in getting the dealer to use the financing 
facilities of GMAC, to the exclusion of all independent finance com- 
panies in the business (VII, 3045). It would seem that by the very 
nature of the relationship, GMAC has a tremendous advantage with 
the General Motors dealers insofar as promoting the GMAC financing 
is concerned. Considerable emphasis is placed on the family rela- 
tionship of all components of the General Motors group, and the 
desirability of close association of its members. 

The ability of GMAC to sell financing at a lower rate, if it so 
desires, by reason of its affiliation with General Motors is an additional 
and real competitive advantage in the financing field. On this last 
point, a number of witnesses testified that GMAC, by reason of its 
affiliation, did have many cost-saving advantages over independent 
finance companies (VII, 3045, 3076-77, 3079-80, 3099, 3114, 3119, 
9141-42, 3146, 5152). 

R. Walter O'Keefe, president, Southwestern Investment Co., stated : 

Due to their money cost, because of their tremendous borrowing power, 
strength, influence, they can operate much cheaper than we can (VIT, 3114). 

In answer to Mr. O'Keefe's testimony, GMAC submitted figures to 
show that the interest rates which it paid on borrowed funds were, 
in some instances, higher than paid by its principal large competitors. 
However, Mr. O'Keefe was describing total money costs in relation to 
the return on invested capital. 

Since GMAC is able to obtain money by public borrowings on a 
basis of approximately $95 of borrowed money to every $5 of GMAC’s 
equity because of its affiliation with General Motors (VII. 3106), 
while independent finance companies have to obtain funds with which 
to compete on a borrowing basis of approximately $30 to every $5 of 
invested capital (VIT, 3131-35), it is apparent that GMAC can oper- 
ate on a lower money rate of return and still make the same yield on 
its equity capital as any of its competitors. Money is the inventory 
of the financing business. The higher the borrowing ratio the better 
the competitive position of the company able to obtain such ratio. 
It would appear from this that GMAC’s advantage on this point is 
directly attributable to its affiliation with General Motors (VII, 
3119). 

Having a lower money cost by reason of affiliation obviously places 
GMAC in a better competitive position. Mr. O’Keefe testified that 
GMAC is always in a position to fix industry terms and conditions 
under which sales on a time basis are made to the public and the 
competitive areas within which independent finance companies must 
conduct their business (VII, 3120). As another witness stated: 

* * * In the market place you have to meet the terms that are established by 
the bigger companies (VII, 3083). 

For the reasons enumerated, it was asserted that the only limita- 

tion on GMAC insofar as market coverage is concerned is its own 
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decision as to how much of the market it desires and the availability 
of capital ( VIT, 3049, 3090, 3100). 

Witnesses pointed to the difficulty of independent finance companies 
in obtaining approval from General Motors to permit them to provide 
wholesale financing to General Motors car dealers, as evidence that 
General Motors uses its power and market position to assist GM AC 
to keep to itself the financing and insurance business of General 
Motors dealers. The record discloses that after a General Motors 
dealer has agreed to use an independent finance company for whole- 
sale financing, necessary approval by General Motors of the finance 
company and its financial paper is sometimes long delayed and difti- 
cult to obtain. One witness testified on this point: 

It was brought out here in the testimony yesterday that the practice in the 
automobile business is for the dealer to establish an arrangement with the 
finance company to pay for his automobiles at the factory for him and release 
the cars for shipment. The finance company provides that money which the 
dealers don’t have or don’t want to provide, and the dealer pays the finance 
company when he sells the automobiles off his floor. 

7 * * * * * a 

Now, we have arrangements with the various factories under which we estab 
lish our wholesale paying arrangements for the various dealers. With the other 
factories such as Ford, Chrysler, American Motors, Nash-Hudson, Studebaker- 
Packard, those arrangements work very smoothly. 

We set them up, complete them in each case with very little difficulty, and 
very little time is required. In the case of Gen»^ral Motors, it is very difficult, 

Their policies and procedures make it very difficult for our company to estab- 
lish those arrangements in the first place. There is considerable delay involved. 

With the other factories we can complete an arrangement in a matter of 
2 or 3 days, or not over a week. Sometimes in emergencies we can even get on 
the phone and complete them in a matter of hours. But in General Motors it 
requires about a minimum of 3 weeks, and in some cases it has required 
months to get the arrangements established and completed and get them to 
accept and approve it (VII, 3114-3115). 

There is testimony in the record that an effort is made by GMAC 
to dissuade the dealer from using the services of the independent 
company while the approval of General Motors to the transaction is 
pending (VII, 3115, 3191). If true, such activities are in violation 
of the spirit of the consent decree, if not of its direct prohibitions. 

General Motors also provides a market for GMAC’s vast and lucra- 
tive insurance business. This is comparable to the captive market 
furnished GMAC for its finance business. GMAC has two wholly- 
owned insurance companies, Motors Insurance Corp. (MIC) and 
General Exchange Insurance Corp. (GEIC). These are respec- 
tively the largest and the fifth largest automobile insurance com- 
panies in the United States. When a General Motors dealer pro- 
vides a customer with GMAC financing, the normal procedure is 
for the buyer also to purchase insurance through one of the General 
Motors controlled companies. In some 40 States, General Motors 
dealers are licensed agents for these GMAC subsidiary companies, 
and receive commissions from insurance sales. This provides one 
of the various forms of financial incentives offered to the General 
Motors dealers, at no cost to General Motors, to get the dealers to 
use and promote the General Motors “family.” It is an example of 
the use of family organizations in a competitive market to achieve 
the domination and control of a related or nonrelated type of busi- 
ness activity (VII, 3127-3128). The condition was brought about in 
the following manner: 


71121*—56 6 





74 STUDY OF THE ANTITRUST LAWS 


Some years ago, GEIC based its insurance charges on 75 percent of 
the manual rates used by other insurance companies, and these lower 
'ates were the rates paid by the consumer as a part of the GMAC 
financing package. Beginning about 1939, when Motors Insurance 
Corp. was organized, General Motors began the policy of shifting cov- 
erage to Motors Insurance Cor p. with full manual cost to the consumer, 
but with the added 25 percent going to the dealer as a commission for 
the sale of such insurance (V IT, 3127- 98). Statistical information 
supplied by General Motors to the Subc rali discloses that of 148,- 
481 General Motors new cars financed bv GMAC in 1954, 611.515 were 
insured by either one of the GM AC insurance companies, Insurance 
was written on 100,835 units sold by GM dealers but not financed by 
GMAC, and 1,101,154 used automobiles sold by the company's dealers 
were insured by the family companies. "The statistical information 
supplied i is set forth in the record (VIII, app. B, XXXIV). 

This competitive situation was summed up by Thomas W. Rogers, 
executive vice president, American Finance C onference, in the follow- 
ing language: 

This integrated use of family organizations permits shifts or changes in market 
pricing and sales practices, and tactics, such as the upping or lowering of finance 
and insurance charges in unison, or in various combinations which could not be 
done by independent or nonfactory afliliated sales financing organizations not 
having such integrated organization. 

* * * * * * * 

This manufacturing-financing-insurance combination through family corpora- 
tions integrated as to sales, marketing, and policy practices, represents an eco- 
nomic combination difficult—and sometimes impossible—for the independent sales 
finance companies to compete with on a direct basis, and as we have said, permits 
the GM management to shift its marketing, financing, or insurance practices in 
the several areas to suit the overall objectives of the GM top management as of 
the moment of consideration (VII, 3128). 

Testimony in the record discloses that should damage occur to a car 
during the life of the policy written by one of the General Motors 
insurance companies, an effort is made by the adjusters for these com- 
panies to have the car repaired by a General Motors dealer who, of 
course, uses only General Motors parts. This removes from the com- 
petitive market and places within the General Motors group another 
field of economic endeavor, namely, the repair and replacement of 
automobile parts damaged as a result of accidents and paid for by the 
insurance company. 

The witnesses on this point were representing independent auto- 
mobile repair shops. Their complaint was that such repair shops were 
foreclosed from all work arising out of accidents to General Motors 
cars insured by GMAC’s insurance corporations. Reginald J. Holzer 
stated : 

There is a realization that the independent auto repair shop is systematically 
being mowed down in a coordinated crossfire between GM and its subsidiary 
insurance companies (VII, 3061). 


Mr. Holzer continued: 


We charge that General Motors Corp. is conspiring to establish a monopoly in 
the automotive repair business (VII, 3062). 


Darrell Blakeslee, a former adjuster for Motors Insurance Corp., 
discussed in an affidavit the efforts made by the insurance adjusters for 
the General Motors insurance companies to make sure that any auto- 
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mobiles insured by said companies were not repaired or worked on by 
an independent repair shop, but were returned to a General Motors 
dealer. According to the affidavit, employees of the insurance com- 
panies are actually trained in— 

the subtleties and techniques of getting your assureds * * * to take their cars 
back to the selling dealer for repairs—never to an independent repair shop * * * 
(VII, 3063). 

He further stated: 


In all my time with MIC, I don’t think that more than one-tenth of 1 percent 
of the cars I adjusted wound up in independent shops, and then, only after a 
great lapse of time (VII, 3063). 

One witness, in describing the amount of business removed from the 
competitive market in the manner described above, stated: 

When one bears in mind that these subsidiary companies [Motors Insurance 
Corp. and General Exchange Insurance Corp.] received over $186,549,000 in 
premiums in 1953 and $168,098,000 in premiums in 1954, one can quickly imagine 
the impact of the removal of their claims for repairs from the competitive repair 
market (VII, 3064), 

In a statement to the Subcommittee, L. L. Lukes, preside nt of Motors 
Insurance Corp. and General Exchange Insurance Corp., denied the 
type of outright coercion referred to above, but he did concede that 
wherever possible i he insurance companies do atte Mpt to have the cars 
repaired by the selling de: and stated that in a given area, out of 
approxim: itely 600 claims, 73.7 percent took their dam: ue cars to the 
se Mine General Motors dealer, 14.7 pe reent acreed a have the dam- 
aged car returned to the selling dealer when the MIC-G EIC — 
requested permission to do so, and 11.6 percent *pre fa rred" to have 
cars repaired i a repair shop, not that of a General Motors dealer 

(VIT, 3916). 

Here, then, it is alleged, is another area where the power and com- 
bined strength of General Motors is elfectively used to the detrime nt 
of smaller competitors ina major market area. Regardless of whether 
coercion is or is not used in obtaining this business initially, it is 


] 
ti 
i 


ce rtainly clear that General Motors and affiliated PT ‘Ss, because 
of size and market position, are able to control business b ause of this 
affiliation and for reasons having little relation to superior product 
or service. Excessive integration may in and of itself work to the det- 
riment of competition. 

As was stated by Thomas W. Rogers, such a condition—manufac- 
turer-financer-insurer—gives to General Motors an economic power 
that may be utilized at will to the extent desired in order to achieve the 
aims of General Motors with reference to whatever policy of manufac- 
ture and sales distribution it may desire to set up. Mr. Rogers further 
stated that there is no other automobile company with suflicient 
economic power to counteract General Motors, and that if General 
Motors were to decide that it wants at all costs to get on top of Ford, it 
has within GMAC an instrumentality that could be used to accomplish 
the purpose, even to the extent of putting every single independent 
sales finance company out of business in this country (VII, 3147-3148, 

20). 'The witness concluded that at the present time, insofar as the 
financing field alone is concerned, the independent companies have not 
been able effectively to MM e in the General Motors market with 


GMAC (VII, 3151, 3153 
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Consumer automobile credit has reached an all-time level of almost 
$14 billion, and is a vital factor in car sales. General Motors Accept- 
ance Corp.'s financial activities are such as to affect the entire financial 
fabric of the country. It has deposits and credit lines with 588 banks 
located in all but one State and 1n 289 cities (VIII, 4024). GMAC’s 
borrowings are enormous. It is close to or at the statutory lending 
limits of many of the major commercial banks today. "This raises the 
interesting question as to whether GMAC is too big. It has had to 
raise its medium- and long-term debt at a time when interest rates are 
rising because of the statutory lending limits of banks. Mr. Stradella 
offered a comparison of the annual interest cost burden of GMAC and 
other finance companies which indicated that GMAC’s costs were 
actually higher than those of its major competitors. A reasonable 
inference from such a comparison would be that GMAC may be larger 
than optimum size—certainly its interest costs are higher because of 
its size. The fact that it maintains its market position despite these 
increased costs further fortilies the view that GMAC operates success- 
fully because it has partially insulated itself from the competitive 
thrust by reason of the protecte d market in which it operates due to its 
affiliation with General Motors. We are therefore back to the major 
question, what is the primary responsib nlity of GMAC—manufactur- 
ing and sales or finance, and whether or not the problem can ever be 
solved short of complete separation of General Motors and GMAC. 


9. GENERAL MOTORS AND ITS DEALERS 


That aspect of General Motors’ operation which preduced 
greai test number of complaints involved factory dealer relations. 
When it became known the Subcommittee was making a study of 
General Motors, wires, letters, phone calls and personal complaints 
from dealers and their organizations poured in to the Subcommittee 
from all over the country, urging legislative action. 

Among the major problems of our economy are the relationships 
between the large buyer and many sellers and the large seller and 
many buyers. The latter characterizes the relationship ben the 
manufacturer of at pmidbifos and the automobile dealer. General 
Motors as the largest manufacturer in the United States deals with 
about 18,000 individual dealers handling its passenger cars and 
trucks. A relationship in which all the economic power rests with one 
party lends itself to inequities. 

Another subcommittee of the Senate has been set up for the specific 
purpose of studying factory-dealer relations in the automobile indus- 
try. Therefore, it was the original intention of this Subcommittee to 
concentrate upon the problems arising from or related to the size of 
General Motors and to give limited attention to dealer problems. leav- 
ing such matters to the special subcommittee of the Interstate and 
Foreign Commerce Committee. However, it quickly became appar- 
ent that the complaints of the dealers were directly related to the 
question of size and power and the alleged abuse of such power. 

While it appeared the dealer problems were common to all the 
automobile manufacturers, there was evidence that the largest pro- 
ducers were the principal offenders. Furthermore, the current agita- 
tion of General Motors dealers was intensified by the bitter contest 
between Ford and General Motors for leadership. This struggle 
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between the two titans in the industry culminated in the vigorously 
aggressive sales campaigns of 1953, 1954, and 1955. The sales results 
achieved at the height of this struggle are truly amazing. In 1954 
General Motors new passenger car registrations totaled 2,896,595. 
But in 1955 these results are dwarfed by an increase in sales of more 
than 40 percent. 

The testimony adduced concerning the techniques employed to 
achieve market penetration and the resulting consequences to dealers, 
indicates the perils to dealers incident to this type of competition. 
This contest for market preeminence between General Motors and 
Ford dramatized that the “independence” of the dealer is more theo- 
retical than real. Being completely dependent upon the factory, his 
position is more analogous to that of an emplovee. 

Aggressive merchandising is a healthy sign of competition and can 
produce great benefits to the consumer, but when conducted within 
the framework of a system which cives the manufacturer a whiphand, 
the dealer is made to bear a large share of the burden of the competi- 
tive battle. Dealers! experience from 1950 to 1951 was a continuous 
decline in return on sales according to data submitted by the National 
Automobile Dealers Association. In 1955 there was apparently some 
recovery in dealers’ return. General Motors’ reply to the allegation 
that dealers have suffered was that dealer profits measured as a return 
on net worth indicate dealers have done well. But the Corporation’s 
figures substantiated the fact that its dealers’ return on net worth 
continuously declined from 1950 through 1954. 

It would appear that while General Motors was aggressively seek- 
ing greater volume and surpassing its historical rate of return, this 
aggressiveness was displayed in the form of pressure upon dealers 
to offer price incentives and not in reductions in factory base prices. 
Dealers were being required to make the price concessions. The Sub- 
committee’s attention was sharply focused upon the conditions which 
made possible such a situation. The heart of the matter appeared 
to be in the nature of the dealer franchise and the inequitable manner 
in which it permitted the manufacturer to control the dealer’s eco- 
nomic life. 

The historical relationship between the automobile manufacturer 
and his dealers has been fraught with friction. Competition in the 
industry has to a great extent expressed itself in competition among 
dealers on price and among manufacturers in product and dealer 
organization. ‘The effect has been to reduce dealer earnings in periods 
of factory pressure to sell cars. Such has been the case since the 
changeover to buyer's market beginning sometime in 1953. Since 
standards of profits and of living are to some extent based upon ex- 
perienee, dealers with memories of lush postwar years are restive 
today. 

In the marketing of automobiles a distinctive distributive system 
has been developed. ‘The complicated nature of the product, its dur- 
ability, high cost, and need for maintenance and repair meant that 
the automobile had to be sold as a specialty item. The manufac- 
turer could not completely disassociate himself from the product after 
sale. Service guaranties and the need for replacement parts and 
service required a close association between dealer and manufacturer. 

The method of distribution developed in the automobile industry 
was also greatly influenced by capital requirements. Distribution 
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requires a costly retail structure and manufacturers were notoriously 
short of capital in the early days of the industry. The distribution 
system which evolved provided both capital to the manufacturer and 
service to the purchaser. Independent wholesalers were found who 
assumed the responsibility for marketing automobiles through their 
own dealerships or by appointing dealers in the areas of distribution 
assigned to them. Simultaneously the practice was adopted of selling 
cars for cash only and in many cases requiring deposits against future 
delivery. The wholesale distributor became an important factor in 
the distribution of automobiles. He was, however, an intermediary 
between the manufacturer and dealer and unsatisfactory in some 
ways. ‘To the manufacturer, he was an obstacle to control over retail- 
ing and represented additional cost. To the dealer, he represented 
competition since invariably he sold cars at retail as well as wholesale. 

Automobiles were not marketed solely through wholesale distrib- 
utors. The Ford Motor Co. early in its history established factory 
branches and dealt directly with its retailers. Packard, in addition 
to its sales to independent dealers, was at one time a significant retailer 
of its own product. Many firms established branches and retail out- 
lets or used various systems of distribution simultaneously. 

With the development of the industry and its product, and with 
he decline in the number of producers, there came an increased em- 
yhasis upon marketing. The manufacturer felt the need to control 
he merchandising of his product, establish standards of dealership 
operations, advertise and carry on market research. For these oper- 
ations to be successful, direct association with the dealer was neces- 
sary and the wholesale distributor’s function became a positive barrier 
to successful control over distribution. 

Displacement of the wholesaler began quite early, although for 
some firms he remained the major distribution conduit until the 
recent war. Today, however, he exists as an important factor only 
in the case of low-volume car lines and in foreign operations. The 
manufacturer today generally deals directly with the retail dealer. 

Simultaneously with this development, other elements of the indus- 
try’s structure changed. The number of producers declined, thus re- 
ducing the alternatives open to dealers. While the number of car 
lines remains high, the dealer is limited in the number of producers 
whom he can choose to represent. Secondly, to each dealer each of 
the producers is an industrial giant. The wholesale distributor per 
haps had economic power vis-a-vis the producer, but the individual 
dealer has little. Further, the use of the used car injected a new note 
into the characteristic of the market. The manufacturer continued 
to sell his product for cash, but the dealer today, 8 times out of 10, 
sells a new car for cash plus a trade-in, and in every second sale of a 
used car accepts another trade-in as part payment. 

Thus, while the manufacturer and dealer have much in common 
in their desire to sell the major product of the industry, the structure 
of the industry contains areas of conflict. The manufacturer is in- 
terested in his total sales and the dealer in his, but the various ele- 
ments comprising their sales are not the same. Because of trade-ins, 
the manufacturer’s total sales frequently can be increased at the ex- 
pense of the dealer’s. Higher trade-ins increase new car sales but 
may only increase used-car inventory for the dealer, Both manufac- 
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turer and dealer sell parts and accessories. The dealer, however, has 
alternative sources for such items. 

To the manufacturer the dealership is a sales outlet to be judged 
solely on its efficiency in furthering the manufacturer’s interests. 
He demands the right to increase, decrease, or substitute sales outlets 
as he deems necessary. The dealer regards himself an independent 
businessman and his franchise as a property right, the loss of which 
will cause him damage. This conflict in interest is between parties 
of totally unequal economic power. As a result, the manufacturer 
has been able to determine arbitrarily the rules by which the two 
parties conduct their business affairs. The rules are incorporated in 
the sales agreement which the manufacturer has prepared for the 
dealer’s signature. 

There is continual conflict between the manufacturer and the dealer 
over the degree of control exercised by the former. General Motors 
is insistent that it needs this control since its products reach the con- 
suming public through the dealerships. The dealer, on the other 
hand, resents the control and supervision exercised over him. 

This struggle between the manufacturer and the dealer has pre- 
cipitated extensive litigation. The only successful suits by dis- 
affected dealers have been those based upon acts of the manufacturer 
made wrongful by State or F di ral law. Charges of antitrust law 
violations offer the dealer the higher hopes of success, but the need 
for proving a publie wrong and establishing other difficult require- 
ments frequently defeats such actions brought under these laws. 
Arbitrariness of factory action. unfulfilled promises of factory 
agents, summary cancellation and dictatorial factory demands, have 
all been held insufficient to state a cause of action based on the dealer 
franchise. Suits grounded in equity may oiler more prospect of 
success. 

The franchise system for distribution of automobiles has been de- 
scribed as a system devised by the automobile manufacturers to secure 
maximum rights with a minimum of liability (VII, 3193). It may be 
defined as an agreement by which the manufacturer ap points the 
dealer to handle his line, and the dealer, in return for this privilege, 
agrees to conduct his business according to the standards and desires 
of the manufacturer. It is the method by which the manufacturer 
assures himself of control over the distribution of his product in what 
amounts to quasi-integration to the retail level of distribution. The 
manufacturer can maintain this control because of his superior eco- 
nomic position which he retains by threat of franchise termination. 

In various suits in yes past, General Motors has characterized its 
dealer T as follows: 

. That it does not constitute a legal contract 

That it lacks mutuality, and represents no legally enforce- 
able obligation on the part of the seller to sell or on the part of 
the dealer to buy; 

That it provides that the dealer shall perform to the satisfac- 
aon of the seller, and that the question of satisfaction is for the 
seller alone to determine; 

That no damages are recoverable by the dealer since loss of 
profits was not contemplated by the parties; 

That it is unenforceable and void because of indefiniteness, 
uncertainty, and lack of consideration; and 
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6. That, if valid, the agreement gives the factory the right to 
terminate at will. 

With few exceptions, the courts have sustained the manufacturer’s 
interpretation of the agreement, and the courts have held that dealers 
fail to state a cause of action when suit is brought on the agreement 
alone. 

Many provisions in the agreement afford opportunities to the manu- 
facturers to take unfair advantage of the dealers. In commenting 
upon the nature of the selling agreement, the court in S. 2. McMaster v. 
Ford Motor Co. (3 F. 2d 469, p. 413) stated as follows: 

* * * they are entirely within their rights in so framing their contract to 
carry out their intention. The intention of the parties in the absence of any 
grounds of publie policy must prevail, and their intention must be gathered 
from the terms of the contract itself. 

A further comment in the same case clearly states the manufacturer’s 
contention that he must be able to control his dealers, and the court’s 
view that the dealer willingly submits in order to secure the franchise: 

As I view this contract, the case is simply this: The manufacturer desires 
to sell his products in such manner only that his interest may be promoted 
He therefore demands as part of the price in the making of the contract that 
the person to whom he sells his goods shall submit to certain restrictions. The 
person desiring to buy the manufacturer's goods is anxious to purchase them, 
and in order to purchase them is willing to submit to the conditions and restric- 
tions named * * * 


The position of the courts on the legality of the selling agreement 
does not indicate that they approve of the relationship. In Ford 
Motor Co. v. Kirkmyer Motor Co. (65 F. 2d 1001, p. 1006) the court 
condemned the one-sided character of the agreement in the following 
terms: 


It appears that the plaintiff has been disappointed in its expectations and has 
been dealt with none too generously by the defendant; but, while we sympathize 
with its plight, we cannot say from the evidence before us that there lias been a 
breach of binding eontract which would enable it to recover damages. While there 
is a natural impulse to be impatient with a form of contract which places the 
comparatively helpless dealer at the mercy of the manufacturer, we cannot make 
contracts for parties or protect them from the provisions of contracts which they 
have made for themselves. Dealers doubtless accept these one-sided contracts 
because they think the right to deal in the product of the manufacturer, even on 
his terms, is valuable to them; but, after they have made such contracts, relying 
upon the good faith of the manufacturer for the protection which the contracts 
do not give, they cannot, when they get into trouble, expect the courts to place 
in the contracts the protections which they themselves have failed to insert. 


In Buggs v. Ford Motor Co. (113 F. 2d. 618, p. 619) the court stated: 


An examination of its terms, which are many, indicates that it was dictated by 
the manufacturer at Detroit, and drawn by its counsel with the avowed purpose 
of protecting the manufacturer to the utmost and granting, if any, few rights to, 
and the smallest possible protection of, the agent. 

It is one which affords some support for the wisdom and the necessity of legis- 
lation which protects the weak against a strong party in situations like the instant 
one. 

As the courts have stated, dealers have failed or neglected to insist 
on provisions for their own protection and have thereby placed them- 
selves at the mercy of the manufacturer. Form contracts alone fre- 
quently reflect complete control of negotiations by the manufacturer 
and lack of bargaining power on the part of the dealer. 

In the course of the hearings, Charles M. Hewitt, Jr., Assistant 
Professor at Indiana University, traced the development of the fran- 
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chise agreements and submitted supporting data including the views 
of courts and many legal writers. Professor Hewitt did "not testify 
about any particular acts of abuse, but confined his remarks generally 
to the franchise system used by manufacturers. 

The selling agreement, according to Professor Hewitt (VIT, 3995) 
as now drawn and interpreted by the courts, represents a legal device 
deviating in two respects from the basic principles that characterize 
a free society in that: 

(1) It is a device which gives a small group in society (the manufacturers) 
control over a larger group in society (the dealers) without the former being 
in any way legally accountable 

(2) It represents an example ‘of a type of a private government by men instead 
of law (VII, 3225). 

The control exists because the dealer franchise does not represent the 
free will of the parties as do ordinary contracts. Professor Hewitt 
asserted that at any given time a majority of the dealers are already 
economically committed to one manuf: icti rer, and thus have no prac- 
tical choise but to accept any terms the mam ufi icturer imposes. By 

vay of illustr: ition, he pol n ted to General Motors’ ch: inge from a con- 
tinuing personne nt toa 1-year agreement. The dealers objected to the 
change but had no choice in the matter because their investment com- 
mitted them to one manufacturer (VII, 3203). 

Most critics of the factor S uer fra anchise system agree that the 
faults of this system are directly attributable to the superior market 
position of the manufacturer. ‘The economic strength of the manu- 
facturer manifests itself in two principal ways: 

(1) Control and supervision over the dealer’s business. 
(2) Power to terminate or to refuse to renew the dealer’s 
franchise. 

Threat of termination which the manufacturer holds over the dealer, 
once the latter commits himself to the requirements for entry into the 
industry, permits the manufacturer to control the dealer and his opera- 
tions. The dealer accepts this relationship in the expectation that it 
will be profitable. He later can reconsider his decision only with the 
knowledge that his business is specialized in nature and his capital 
not readily transferable to alternative uses. The threat of termina- 
tion, therefore, makes him a pliable tool. 

Criteria for the relationship between General Motors and its dealers 
are determined by the former. They are summarized in the provision 
of the franchise which states that the dealer “shall develop the terri- 
tory to the satisfaction of the seller” (VIII, app. B, XXIV). What 
constitutes satisfactory performance is the issue on which General 
Motors and its dealers have their most serious disagreements. 

General Motors dealers have expressed strong resentment against 
the arbitrary manner in which General Motors exercises its rights 
under this provision. Rear Adm. Frederick J. Bell, executive vice 
president, National Automobile Dealers Association, testified that 
from his conversations and communications with hundreds of dealers 
throughout the country, he had never received a “satisfactory defini- 
tion of the term.” 

As a matter of practice, “satisfactory” requires the dealers’ fulfill- 
ment of factory standards regarding sales of cars. “Penetration of 
market” is the term used in judging dealers’ performance. “National 
sales” averages in the various price classes are used as criteria. Pres- 


00002*—57 S. Rept., 84-2, vol. 2—— 98 





82 STUDY OF THE ANTITRUST LAWS 


sure is exerted upon dealers to measure up to these factory standards; 
the dealerships of those who fail are terminated; those whose fran- 
chises are not terminated are subject to continued pressure. Such 
pressure takes the form of visits, telephone calls, and letters from the 
zone oflice. Dealers have indicated that they are thus induced to take 
automobiles which have been “tentatively allocated” to them. The 
following correspondence with one dealer indicates how allotments to 
the zones are made, and how, in turn, the zone managers set certain 
objectives for the dealers: 
s3uicK Motor Dtvtsron, 
Cafritz Building, Washington 6, D. C., February 21, 1955. 

+. >+ 


Against your February new-car delivery objective of 


You have delivered in 20 days 


Balance to accomplish through Feb. 28... 


We're counting on you. 
Looks like will have to put on a big push. W. 
Yours very truly, 
W. E. Youns, 
Zone Manager. 


Buick Moror Division, 
Cafritz Building, Washington 6, D. C., March 8, 1955. 
$ + * Our production schedules nationally have just been increased again, but 
we cannot expect our full share unless we step up our delivery rate and bring our 
days’ supply into line with national. 
Your March sales objective is 223 
Will vou deliver 74 by closing time this Thursday? 
Yours very truly, 
E. Youna, 
Zone Manager. 


February objective was i 
Pe OI anaa eae enn nine 


Buick Moror Drviston, 
Cafritz Building, Washington 6, D. C., April 7, 1955. 

* * * The objective for our zone for April is 2,900 new-car deliveries, requir- 
ing 967 per period which is a few more than our record of 946 just established. 

Thirty-five of our zone’s dealers equaled or exceeded their March objective and 
11 more missed it by just 1 delivery. 

If every dealer will sell the models cn-hand and concentrate his sales efforts on 
the models available, the Washington zone will make its April objective. It can 
be done. 

Yours very truly, 
W. E. Youna, 
Zone Manager. 
Your March objective i 223 
ha ieee A a O A 223 
Your April objective 257 
Deliveries required through Apr. 10... 79 


What a grand finish. We're trying to help you keep it up. W. 

These letters show that the allotment to this dealer continually ad- 
vanced from February through March. If a dealer does not sell the 
percentage or quota assigned, he may be accused of not “penetrating 
the market” to the satisfaction of the seller. James T. Hamrick, Olds- 
mobile dealer, Mobile, Ala., testified that he had been getting about 
350 cars per year, when the zone manager practically doubled his allot- 
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ment, although he explained that his facilities were insufficient for the 
increased amount, and that an allotment of that size would require an 
additional investment in facilities which he was not willing to make 
(VII, 3355). 

General Motors also expects dealers to sell automobiles with a given 
percentage of power equipment as illustrated by a typical bulletin 
from the Buick Division: 


BUICK MOTOR DIVISION, 
Cafritz Building, Washington 6, D. C., June 22, 1955. 
Bulletin No. CD-94. 
To: All Buick dealers, Washington zone. 
I am listing below the power equipment percentages which will be in effect 
for the month of July: 
Percent 
Dynaflow “A”: 40 series 
Power steering “C” 
40 series 20. 
60 series 50. 
Power brakes * . 
40 serjes a 10. 
60 series... : 40. 
5O series E 55. 
70 series 
Power seats "S": 
41. 
43-63 


46R-66R 


tam 
10R... = 
Power windows "U": 
4T. 1.0 
.0 
2.0 
.0 
.0 


I urgently request that you personally see that this information is passed on 
to the sales manager and salesmen. In this way they will be able to direct their 
selling efforts in line with the availability of material throughout the months. 

R. L. INGERSOLL. 


Many dealers have complained that they are required to submit 
orders in conformity with the percentages indicated by such bulletins. 
Dealers James T. Hamrick and Miller Kaminsky, Cadillac-Pontiac, 
Savannah, Ga., testified that they had to adjust their orders to comply 
with such requirement by ordering cars with more equipment (VII, 


£6) € € 6) Y 
óoO99 ). 


General Motors rebutted Mr. Kaminsky’s testimony by saying 
(VII, 3760): 

* * * Before the committee, Mr. Kaminsky testified that orders for new ears 
were returned to his dealership because he had not ordered enough accessories. 
Pontiac Motor Division follows the policy of accepting orders for new cars as 
they are submitted by the dealer. All dealers are free to order accessories in- 
stalled on new cars entirely in line with their own judgment. 

Although this may well be the policy of the Pontiae Division, it does 
not prevent an overzealous zone manager from exerting pressure on a 
dealer in order to improve the performance rating of his zone. 

The terms “percentage of price class,” “national average” and “fail- 
ure to develop market to seller’s satisfaction” go hand in hand. These 
indefinite terms are used by the corporation in discussing “volume 
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selling” with a dealer. The dealer is reminded that he is not getting 
his percent of price class, that he is below national average, and that 
he is not penetrating the market. Dealers may be above national aver- 
age and still fail to get their percentage of price class. A price class 

is a grouping of competitive products. For example, Plymouth, 
Ford, and Chevrolet represents a price class. Price class and national 
average are the yardstick by which the manufacturer measures the 
dealer’s volume selling; pressure is brought to bear on the dealer to 

take and sell more automobiles in order to maintain percentage of 
x class or national average. ‘Testimony indicates that a dealer 
may exceed another dealer in his price class for a given period or for 
many periods, but if he fails for the current period, he is subjected to 
pressure—the price class must be maintained at all times ( VII, 3475). 
It would appear that the terms "percent of price class” and “national 
average” are used by General Motors to gage the performance of their 
dealers and to spur them on to greater volume selling regardless of the 
market conditions in their areas of responsibility 

Dealers contend General Motors pressure them | to sell more ears by 
claiming their sales are below national average. An average implies 
a range; it is statistical nonsense to expect all dealers to be above 
national average. S. W. Fraser, general manager, Dillingsley 
Motors, Portland, Oreg., stated that total Pontiac sales in his area 
were insufficient to satisfy General Motors! demands but that the cor 
poration offered to renew his franchise if he would “hit national aver- 
age.” His testimony indicated that he did achieve the proportionate 
share of Pontiac sales assigned to him in his zone, 35.5 percent, but 
this did not give him national average ( VII, 3275). 

Some dealers complained that General Motors attempted to con- 
trol their profits. Don B. Robbins, Buick dealer, Fort Smith, Ark., 
charged that the general sales manager, Buick Division. suggested that 
he lower his per unit profit to sell more cars (VII, 5397). The same 
suggestion was made to Mr. Fraser in a *before breakfast" telephone 
call from his general sales manager (VII, 3298). 

The battle for sales supremacy between General Motors and Ford 
reflects itself at the dealer level. Ed Hammer, Chevrolet-Oldsmobile 
dealer, Sheridan, Wyo., testified that he was told to outsell the Ford 
dealer in his city if he wanted to keep his franchise, and the Ford 
dealer was told to outsell him; there could be no tie (VII, 3480). 

Dealers insist they are forced to take more automobiles than their 
market will readily absorb. Because of factory pressure for volume 
sales, dealers state that they are obliged to make excessive trade-in 
allowances, and to cut suggested list prices. 

According to witnesses, one of the most frequent types of pressure 
exerted by General Motors is to refuse to “preference” cars unless the 
dealer orders additional cars which he does not need or want. A 
“preference” is shipment to a dealer of a specific type car against his 
standing order with the factory. In support of this charge, dealer 
Don B. Robbins submitted to the Subcommittee a telegram which he 
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received after requesting preference on some low-priced cars. The 
telegram is as follows ( VII, 3389) : 
JULY 22, 1953. 
Unable to preference tentative allotment for July due to lack of order coverage, 
particularly 56 R’s, 72 R’s, and 76 R's. 
BLAKE, 
Buick, Oklahoma City. 
“Blake” is the car distributor for the Buick division, and the cars 
referred to in the telegram are those of a higher price class than 
Mr. Robbins needed for his customers, J. B. Silaz, Jr., Oldsmobile 
dealer, Conway, Ark., had a similar experience. His order No. 8687 
was refused preference for several weeks until he sent in additional 
orders at the factory’s request. Thereafter he received the following 
telegram: 
June 1955: Orders received this morning, order S678 will be placed on the 
preference this week. 
GEORGE SMALL, 
Oldsmobile Division. 
Another type of pressure is the threat that new models will not be 
delivered unless the dealer “cleans house” at the end of the model year, 
as illustrated by a letter received by Mr. Silaz: 
OcronER 19, 1955. 
Get in 3-months’ supply of 1956 orders today. You have received Mr. Jones’ 
letter * * * no 56's until clean house on 55's.” [Italics supplied.] 


Another way in which General Motors forces the dealer into volume 
selling is by using the so-called modification letter. This is a typical 


letter : 
SepreMner 19, 1955. 

This has reference to a conference held with you on March 17, 1955, at which 
time certain deficiencies in meeting the operating requirements of your selling 
agreement were called to your attention. As of this date your operation is 
deficient in the following respects: 

1. Dealer shall properly develop to seller’s satisfaction the sale of Chevrolet 
motor vehicles and chassis in the area described in paragraph first. 

The new Chevrolet selling agreement is being executed with you at this time 
by Chevrolet motor division in consideration of your representation that you 
will correct the above deficiencies in your operation promptly, and in any event, 
no later than June 1, 1956, Should you fail to do so, it is our present intention 
not to offer you a Chevrolet selling agreement for the term commencing Novem- 
ber 1, 1956. 

So that there may be no misunderstanding as to your obligations and of the 
conditions under which the new Chevrolet selling agreement is being executed 
with you, will you please sign and return to us the attached carbon copy of 
this letter. 

Very truly yours, 
CHEVROLET MOTOR DIVISION, 
GENERAL MOTORS CORP., 
W. E. FISA, 
General Sales Manager. 
By (signed) Donatp G. Hart, 
Zone Manager. 
The foregoing is hereby accepted and agreed to this .... day of 
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Dealers J. Ed Travis, Travis Service Co., St. Charles. Mo., and 
Ed Hammer received such letters which they characterized as evidence 
of pressure. 

The net effect of all these pressures upon dealers to sell cars at any 
price is to encourage bootlegging, it has been charged. Bootlegging is 
the sale of new cars by franchised to nonfranchised, or used car. 
dealers at a small m: wkup over cost, usually about $50. Used-car 
dealers some distance from Detroit can frequently undersell fran- 
chised dealers in such areas since they do not have to pay the all-rail 
freight rate to point of destination, ‘but mere ‘ly actual cost—signifi- 

'antly below the charge to the franchised dealer. The used-car dealer 
offering less service to the customer has a much lower overhead than 
the franchised dealer 

Sumpter T. Priddy, Jr., general manager, Wilcox Motor Co., 
Waverly, Va., testified that the Chevrolet re presentative told him: 

“It might not be a bad idea if some of these cars find their way to the used-car 
lot. After all, you are expected to take these cars under the conditions in the 
contract that were set up, and the ears were sent to you." (VII, 3383.) 

M. H. Yager, Pontiac dealer, Albany, N. Y. (VII, 2459), testified 
that he. on his own initiative, secured the serial numbers of new cars 
on used-car lots that had evidently been bootlegged and forwarded 
the information to General Motors, but received no reply and is un- 
aware of any action by the corporation. 

A General Motors executive testified that they are opposed to 
bootlegging but there is nothing that they can legally do about it (VII, 
3684). Mr. Curtice, president of General Motors, testified that the 
company requested approval of the Attorney General for a provision 
in their ‘selling agreement that would have enabled them to stop boot- 
legging. The Departme nt of Justic e refused to give the necessary 
clearance under its “railroad release” procedure. However, it appears 
the corporation could control bootlegging if it really desire d to do so 
bv declining to furnish cars to those dealers who were known to be 
bootlegging. 

Mr. Curtice testified that a plan was recently introduced which pro- 
vided that if dealers are unable to sell cars at a profit in normal retail 
channels, they may offer to resell them to General Motors. To date, 
the corporation has repurchased only 24 station wagons out of the 
millions of ears sold to dealers. It is highly unlikely that dealers will 
run the risk of incurring the wrath of the "pn ition by offering to 
resell cars at a time when the corporation is pressing for volume 
selling. 

The manufacturer, using the threat of termination, has imposed 
controls upon the conduct of the individual dealership. ‘These con 
trols, explicitly detailed in the selling agreement, affect the capital the 
dealer shall supply, his building, his s: ales staff, and almost every phase 
of his operations. Violation of any of these provisions is cause for 
termination of the dealer franchise. Many of these provisions are 
discussed in the Subcommittee’s hearings. They give the manu- 
facturer a measure of control over the resale of his product which is 
unknown in other industries. 
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The requirements respecting dealer’s capital investment are set 
forth in the franchise as follows: 

Capital Requirements (sec. 14): Since the amount and structure of working 
capital and net worth required to handle properly the business to be conducted 
by Dealer hereunder depends upon many factors, including size of market, sales 
and service facilities required, anticipated volume and others and since Seller 
has set standards for dealer capital and net worth based on Seller’s past experi- 
ence, Dealer shall establish his owned net working capital and net worth in the 
respective amount and form specified by Seller. If the amount of owned net 
working capital or net worth or the way in which either is set up is now or 
hereafter inadequate in Seller's estimation for the proper handling of Dealer’s 
business, Dealer will take the necessary steps to meet Seller's applicable require- 
ments within the time determined by Seller. 

The testimony of James T. Hamrick indicated that he had $200,000 
working capital, well above his requirement of $75,000, but needed 
permission of the corporation to withdraw $21,000 (VII, 3363). 
Dealer Ed Hammer testified that he had been attempting for several 
years to have his son accepted as a partner and an owner of capital 
stock in his dealership, and that General Motors had refused such per- 
mission although he was apparently qualified (VII, 3480). Mer. 
Curtice testified that the corporation had improved the selling agree- 
ment to “enable a dealer to arrange for a son to succeed him in event 
of death or incapacity” (VIT, 3501). 

Other dealers charged that upon various occasions they were 
requested by the factory to add new buildings, remodel, or completely 
renovate their premises. The threat of termination frequently left 
the dealer little option in the matter. 

The agreement requires the dealer to maintain a place of business 
satisfactory to the manufacturer, including salesroom, service facil- 
ities, sales staff, and mechanical staff, and gives the manufacturer 
the right to inspect those facilities. These provisions are: 

Dealer’s Place of Business Satisfactory to Seller (sec. 12) : Dealer will main- 
tain a place of business including salesroom, service station, parts and accessories 
facilities, and used car facilities satisfactory to Seller and will maintain the 
business hours customary in the trade. Dealer will permit Seller to inspect 
said place of business at all reasonable times in business hours. 

Dealer will not move to or establish a new location, branch sales office, branch 
service station, or place of business including any used car lot or location 
without the prior written consent of Seller. 

Sales Staff (sec. 17) : Dealer shall maintain a staff of salesmen and a selling 
and customer-relations organization adequate to take care of the sales potential 
of the area described in Paragraph First. 

Inspection of Facilities (sec. 21J): Dealer will permit Seller to inspect and 
check over Dealer's service facilities and stock of parts and accessories at any 
reasonable time in business hours. 

General Motors takes the position that any suggestions it makes 
concerning its dealers’ business activities, especially with respect to 
the dealer’s place of business and number of salesmen, are put forward 
in the interest of producing maximum sales activity and efficient 
operation. The record shows that General Motors required several 
dealers to expand their service facilities and even to construct new 
buildings, and that recommendations were made to dealers Elden E. 
Conrad, Conrad Motors, Springfield, Ohio, S. W. Fraser and Miller 
Kaminsky that they hire additional salesmen and improve sales 
management, 
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The selling agreement contains a further control device over dealers 
in the form of a uniform accounting system prescribed by General 
Motors and the requirement of monthly financial reports, 10-day 
reports, and sales and service records. These provisions are: 


Accounts and Records—(A) Uniform Accounting System (sec. 15): It is to 
the mutual interests of Seller and Dealer that uniform accounting systems and 
practices be maintained by dealers in order that Seller may develop standards 
of operating performance which will enable dealers to obtain the most satis- 
factory results from the sales potentials assigned to them and which will enable 
Seller to prepare composite dealer-profit statements periodically to guide Seller 
in formulating policies beneficial to the dealers’ interests. 

Accordingly, Dealer will use and keep up to date at all times a satisfactory 
uniform accounting system designated by Seller and will furnish to Seller, by 
the tenth of each month, a complete and accurate financial and operating state- 
ment with supporting data covering the preceding month’s operations, showing 
the true and actual eondition of Dealer's business. Dealer will maintain said 
system in strict accordance with the Accounting Manual prescribed by Seller. 

(B) Examination of Accounts and Records: In order to assure the main- 
tenance of a uniform accounting system and practices, Dealer will permit an 
examination of his accounts and records to be made by a person or persons, 
either in the employ of Seller or acceptable to Seller, at such time or times as 
Seller may designate. A copy of the report of such examination will be fur- 
nished to both Seller and Dealer. 

Ten-Day Report (sec. 2B): In order to permit Seller to keep its purchases 
of raw materials and the production and distribution of Chevrolet motor ve- 
hicles and chassis in line with retail sales, Dealer will furnish Seller, every ten 
(10) days, with a report known as the “Ten-Day Report” on standard forms 
supplied by Seller. Such report shall show retail sales of both new and used 
cars made during said period, new and used car stocks, and unfilled orders on 
band at the end of said period. 

Sales and Service Records (sec. 18): In furtherance of the purpose, objec- 
tives, and obligations provided for in this Agreement, Dealer will keep complete 
and up-to-date records regarding the sale and servicing of new Chevrolet motor 
vehicles and chassis and will permit Seller at all reasonable times in business 
hours to inspect such records. 

These provisions provide the manufacturer with a complete picture 
of the operation and financial status of the dealer at all times, in- 
cluding his unit profits and trade-in allowances. 

The selling agreement gives General Motors the right to ship all 
vehicles by whatever mode and from whatever point it may select. 
lt provides: 

Ca- Shipment and Transportation Charge (sec. 4) (A): Seller has the right 
to ship all motor vehicles and chassis purchased by Dealer hereunder by what- 
ever mode of transportation and from whatever point it may select. However, 
Seller will endeavor, whenever practicable, to follow Dealer’s request with re- 
gard to routing. 

(B) * * * Dealer will pay Seller, in addition to the prices otherwise provided 
for herein, transportation charges to be determined and set by Seller * * * 


Many dealers have objected to this transportation charge on the 
ground that they would be able to save money by making their own 
contracts for hauling. Dealer Don B. Robbins stated: 


In both 1954 and 1955 I had experience with the factory which illustrates one 
of the ways in which a dealer’s ability to effect economies is restricted. These 
economies, if allowed, would permit me to pass on savings to my customers, the 
public. 

The total freight charge for bringing a load of four cars from Flint to Fort 
Smith, Ark., averages approximately $600. That is the amount which GM bills 
me; out of that they pay their contract carrier. In the spring of 1954, I had 
received a firm offer from E. M. Curtis Transport Co., a local licensed, insured 
carrier, to haul that same truckload for $380. I went to Flint and, as a part 
of our discussion in connection with a termination threatened, asked for per- 
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mission to realize the savings of $220 which would have placed me in a better 
position to compete with bootlegzed new automobiles. My request was summar- 
ily denied and I was advised that I had no problems which the supermarket 
approach to selling cars would not overcome. Since most of the cars sent 
me actually come from the assembly point in Kansas City rather than in Flint, 
Mich., I strongly suspect that the real basis for their refusal was profits derived 
from phantom freight, particularly since I understand on good authority that 
GM pays their carriers on the basis of 46 cents a load mile or approximately 
$184 a truckload. This amount plus rail freight on parts to Kansas City is in- 
cluded as an item on the factory invoice to me (VII, 3390). 


General Motors replied to such complaints by stating that if in- 
dividual haulage contracts were permitted, the orderly flow of finished 
automobiles from the plant would be dependent upon arrival of nu- 
merous indgpendent haulers, and that accurate trailic schedules would 
be difficult to achieve. 

Other provisions in the selling agreement charge the dealer with 
complete responsibility for all aspects of customer relations. 


Customer Complaints (sec. 19): Dealer will receive, investigate and handle 
all complaints received from customers or prospective customers with a view 
to securing and maintaining the goodwill of the public toward Chevrolet products. 

Care of Owner (sec. 21): Conditioning of New Motor Vehicles—Dealer will 
condition each new motor vehicle and chassis before delivery, in accordance with 
Seller’s pre-delivery inspection schedule. 

Owner’s Service Policy: Dealer will execute and deliver to each person who 
purchases a new Chevrolet motor vehicle or chassis from Dealer, an ‘Owner's 
Service Policy’, on forms furnished by Seller as amended from time to time 
Dealer will promptly perform and fulfill all the terms and conditions of said 
Policy and expressiy authorizes Seller to charge his account with coupons cover- 
ing inspections on new Chevrolet motor vehicles sold by Dealer and performed 
by other Chevrolet dealers under such ‘Owner's Service Policy’. 

Stock of Parts: Dealer will carry in stock at all times during the life of this 
Agreement an adequate number and assortment of parts and accessories to render 
proper service to owners of Chevrolet motor vehicles and chassis. 

Representation as to Parts: Dealer will not sell, offer for sale, or use in the 
repair of Chevrolet motor vehicles and chassis as genuine new Chevrolet repair 
parts, any part or parts which are not in fact genuine new Chevrolet repair parts 
as defined in subsection A of Section 10 of this Agreement. 

Special Tools: Dealer will buy such special tools developed by Seller, as Seller 
shall deem necessary for Dealer to render proper service to Chevrolet owners. 
Further, Dealer authorizes and directs Seller to ship or cause to be shipped to 
Dealer in advance of delivery of new models, such special tools, the cost of 
which shall not exceed One Hundred Fifty Dollars ($150.00) as Seller deems 
essential to service such new models properly. Dealer will pay for such new- 
model tools promptly on receipt thereof. 

Flat Rate System (sec. 21G): For policy, warranty, and any other work per- 
formed by Dealer for Seller’s account, Dealer will install the Chevrolet Flat Rate 
System of time allotments as recommended and furnished by Seller and charge 
Seller on the basis of such time allotments at a minimum of sixty-five percent 
(65%) of the labor rates related thereto as agreed upon with Seller. 

Customer Relationship: Dealer will make every reasonable effort to satisfy 
owners of Chevrolet motor vehicles and chassis and to satisfy all persons pur- 
chasing Chevrolet motor vehicles and chassis from Dealer, and will establish 
regular contact either by correspondence or personal interview with such owners 
or purchasers. All complaints received by Dealer which cannot be readily 
remedied shall be promptly reported to Seller with the name of the owner making 
same, 


The agreement provides for an advertising fund, whch represents 
the assumption of additional managerial prerogatives by the manu- 
facturer. 


Advertising Fund (sec. 24): Seller will collect Twenty Dollars ($20.00) for 
each new Chevrolet motor vehicle purchased by the Dealer * * * Seller (General 
Motors) will pay into the advertising fund the sum of Six Dollars ($6.00) * * * 
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The agreement further provides that the corporation may use this 
fund at such times and in such ways as, in the opinion of General 
Motors, will most effectively benefit the dealer. The amount of the 
dealer’s contribution is established, and the manner in which it is 
to be used is determined unilaterally by the manufacturer. 

Dealers complain about other requirements in the selling agree- 
ment concerning advertising expenditures. Dealer Don B. Robbins 
at one time refused to purchase a spring announcement kit, which 
included chandelier danglers, window banners, ete. He received the 
following telegram (VII, 3391) : 

Please have orders for the spring announcement kit in no later than Monday 
March 15. This is to be a hundred percent participation. This is as important 
as the January announcement. Let's make it a good one. 

/S/ QUINNETT, Buick, 

[Italics supplied. ] 

Mr. Quinnett is the district manager. After receiving this tele- 
gram, Mr. Robbins then purchased the kit. This is what dealers call 
a “must” demand. Mr. Robbins testified that the district manager 
later visited him and attempted to retrieve the telegram. The district 
manager, at that time, advised Robbins that General Motors had repri- 
manded him because demands are not to be in black and white (VII, 
3392). 

Dealers testified that they had been compelled to order initials for 
dashboards, signs, advertising banners, sales aids, film services, mov- 
ing picture projectors, salesmen’s equipment, printed advertising, 
parts bins, display boards, rugs for display rooms, office filing and 
records systems, and many other items. T he testimony indicated that 


a very large percentage of sucn items are sold to the dealers at the 
time of renewal of their contracts. At that time, the dealer is subject 
to the fear that if he refuses to purchase these items, his franchise will 
be denied him by way of retaliation. 

Dealer Kaminsky expressed his attitude toward these practices 
when he said: 


* * * we get pressure all the time, everytime anybody came in, we had 
pressure. * * * “Sell more automobiles.” “Put on more salesmen.” “Spend 
more money"—they always could find a way for us to spend our money (VII, 
3308). 

Mr. Curtice testified that since the early 1920’s, General Motors has 
continually revised its selling agreement to improve its relationships 
with the dealer organization. Some of the more important changes he 
listed e ( VII, 3500-01) : 

. In the event of a price reduction, either on current models 
or on comparable new models, the dealer is reimbursed for the 
difference between the old and new price on new cars in stock 
wW hen the price change is made. 

A price allowance is made in the event the dealer has on hand 
at the time of new model announcement more than 3 percent of 
the cars purchased in the prior model year. 

. The dealer has the right to return any purchased parts or 
accessories within 30 days from the day he received them. 
4. To protect the dealer against loss from obsolescence on his 
parts inventory, he may return at the beginning of each year parts 
up to 2 percent of his previous year’s purchases. 
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5. A dealer is enabled to arrange for a son or son-in-law who 
is active in the business to succeed him in the event of death or 
incapacity. 

6. Selling agreements now have a specified expiration date and 
any interim terminations by a division are limited to causes stated 
in the agreement. 

The selling agreement specifies certain obligations by the 
division to the dealer upon termination, such as: 

(a) An additional quantity of new cars to fill bona fide 
retail orders. 

(6) Repurchase by the division of new cars, specified parts 
and accessories, and siens and tools. 

(c) Specified compensation for loss on leased or owned 
premises, 

The changes in the selling agreement referred to by Mr. Curtice are 
obviously steps in the right direction. William F. Hufstader, vice 
president of General Motors, in answer to the Subcommittee's ques- 
tion as to what specific action the corporation took in conformity with 
the recommendations made by the Federal Trade Commission in its 
1939 studv of the motor industry, replied, “I would say in answer to 
vour question that we have continued to endeavor to improve our re- 
lationships” (VII, 3814). It does not appear that any conce rted 
effort was made by the corporation to remedy the inequities which the 
Commission found in the franchise. 

The most troublesome prov isions of the selling agreement are those 
dealing with cancellation. They determine the conditions under 
which the manufacturer may terminate or refuse to renew the dealer’s 


franchise. A dealer has a one-purpose operation. His right to carry 
on this operation is wholly dependent upon General Motors 
General Motors may terminate the selling agreement, to be effective 


? 


3 months after receipt of notice, for the following specified causes 
(VIII, appendix B, XXIV) 
(1) Failure to develop te rritory to satisfaction of seller; 
(2) Failure of dealer to devote full time and attention to the 
business; 
(3) Failure to maintain a business satisfactory to seller, in- 
cluding salesroom, parts and accessories facilities, ete. ; 
(4) Failure to meet and maintain capital requirements; 
(5) Failure to maintain proper accounts and records; 
(6) Failure to employ sufficient sales staff; 
(7) Failure to keep up-to-date sales and service records; 
(S) Failure to investigate and handle customer complaints; 
and 
(9) Failure to condition new vehicles, fulfill conditions of 
“owner service policy,” carry adequate assortment of parts, cor- 
rectly represent genuine parts in the repair trade, buy special 
tools, employ sufficient mechanics, install flat rate system, make 
warranty adjustments, make a reasonable effort to satisfy owners 
of motor vehicles, and permit seller to check dealer’s service facili- 
ties, stock of parts and accessories. 
Each of the requirements above enumerated must be complied with 
“to the satisfaction of seller,” under section 25 B (2) of the franchise. 
The seller (General Motors) is sole judge pP whether any of these 
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provisions are violated. To obtain the franchise the dealer agrees to 
these terms. 

General Motors has rarely exercised its practically unrestricted 
right to terminate the franchise. It simply refuses to renew at the 
expiration of the 1-year selling agreement. However, the termina- 
tion provision may assume real importance with the extension of the 
franchise from 1 to 5 years. An attempt was made to learn the 
position which the corporation would take in the future under this 
clause. In particular, we sought to ascertain whether the termi- 
nation provisions raised issues which the dealer could litigate. 
Henry M. Hogan. General Counsel. said: *Here is a clause that 
is drawn. It is not ambiguous. It is very clear. You want to 
know if it means what it says. The answer is yes. It does mean 
what it says" (VII, 3696). He further stated that as the law now 
stands he could defeat a dealer's suit on the pleadings in any action 
brought for improper termination (VII, 3698). It would appear 
from the expressed attitude of company officials that the extension of 
the 1-year selling agreement to 5 years, without ap propriate amend 
ments to other provisions, leaves the dealer little better off than pre 
viously. The company retains its unlimited right of termination and 
the dealer has no rights which he can assert in court. 

In the event of termination of the selling agreement, the manufac- 
turer agrees to repurchase all unused new vehicles, parts for the cur 
rent and three preceding models, T accessories purchased in thi 
immediately preceding 6 months. The dealer, however, has a specia! 
ized facility and his best opportunity to retire with minimum loss is 
to sell to another person who desires the dealership. Since a prospec 
tive purchaser must satisfy General Motors as well as the retiring 
dealer, the number of potential purchasers is limited. "The key to the 
door of the dealership does not accompany the physical facilities, but 
is included with the selling agreement. "Thus, even after termination, 
the manufacturer retains some power over the dealer. It was reported 
that when Lee C. Anderson, Buick-Pontiac-Chevrolet dealer, Lake 
Orion, Mich., was notified of the termination of his franchise, he was 
asked what he would *do with a building without a franchise?" (VII, 

3333). The dealer with means can hold out, but the dealer who rents 
his property, or who has financial commitments must accept the best 
offer for his dealership, frequently a prospect steered to him by 
Genera! Motors. 

In studying the problem of dealer franchise terminations, it 
was determined that from 1952 to 1954, terminations inc reased 
from 5 percent of the total number of dealers in 1952 to 10 percent 11 
1954. The corporation classifies terminations in three categories: 
Nonrenewals, involuntary terminations, and voluntary terminations. 
Nonrenewals are cases in which the corporation elects not to renew a 
sales agreement at the end of the year. Involuntary terminations 
include those attributable to death, sale of business, etc. Also in- 
cluded in this category is termination by the corporation upon notice 
prior to the ending of the sales agreement. Voluntary terminations 
include dealers who sell out or retire of their own volition. 
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From 1951 through the first 10 months of 1955, terminated selling 
agreements are shown by the corporation as follows (VII, app. B, 
XVII): 


| 1951 | 1952 | 
| 


Non renewals | 59 120 
a O a anaoa Lae | 160 199 
Voluntary terminations. ................. A E | 951 | 1, 234 


! 10 months, 


These figures must be interpreted by reference to specific cases. 
For example, Elden E. Conrad, probably classified under voluntary 
terminations, testified that his zone manager gave him 10 days to 
sell out or the *heat would be put on him? (VII, 3423). Edgar H. 
Zimmer testified that he *sold out before he was fired? (VII, 3400). 

Nonrenewal and involuntary termination pr be appealed to a 
dealer relations board estab lished in 1939 as the corporation's 
court of last resort, to review the decisions of the divisions’ general 
sales managers; 1 appeal was taken to the board in 1953, 9 in 1954, 7 
in 1955, and 12 are pending. From 1938 through 1955, in cases actu- 
ally reviewed by the board, there have been only a few reversals in 
favor of dealers (VIII, App. B, XVIII, XIX). At hearings before 
the board, only the dealer and members of his organization, without 
benefit of counsel, are permitted to appear and request reconsideration. 

Dealers who have appeared before the board have severly criticized 

it as prosecutor, judge and jury. Lee C. Anderson claimed his fran- 
chise was terminated because he gave a speech in which he criticized 
the factory-employee discount plan (VIL, 3323). Upon receipt of a 
nonrenewal letter, he appealed to the dealer relations board. Mr. 
Anderson charged that instead of investigating the basis for nonre- 
newal, the board asked questions such as: (1? Who wrote the speech? ; 
(2) What’s Art Summerfield (Postmaster General, United States) 
going to do for you now that your franchise is gone?; and (3) What 
assurance does General Motors have that no more speeches will be 
made? (VII, 3333, 3335). Mr. Anderson testified that the factory 
had never at any time complained about his facilities, sales standing 
or market penetration (VII, 3318). General Motors stated that 
Anderson's bm was terminated because he was: 
+ + + irrevocably committed to a complete disagreement with General Motors’ 
policy with respect to employee discount plan * * *, While decisions along 
this line are most usually predicated on a dealer's performance record, this case 
provides an example where basic differences between two parties make a sound 
business relationship impossible. Mr. Anderson’s dissatisfaction with a per- 
sonnel policy of General Motors, because, in his opinion, it adversely affected 
his business opportunities, was the basis of General Motors’ dissatisfaction with 
Mr. Anderson (VII, 3715). 

The question is whether it is possible to obtain an impartial decision 
of a dealer’s case on the merits from a board appointed by and account- 
able to the other party to the dispute. Senator Francis Case revealed 
the basic weakness of the system when he elicited from Mr. Curtice 
the information that General Motors pays the salaries of board mem- 
bers (VII, 3781). 

It has been suggested that the council-table approach to resolving 
disputes between dealer and manufacturer be adopted in place of the 
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present appeals board. Alfred P. Sloan, Jr., Chairman, General 
Motors Corp. .;in an address at NADA's banquet in Detroit on April 
27, 1938, clearly voiced the sentiment that dealer councils are prefer- 
able to unlimited control, saying: 

* * * T believe that you (automobile dealers) have a right to be heard as 
to those policies upon which your business life depends. You are entitled to an 
organized plan that permits you to sit around the council table and, in a coopera- 
tive way, express your views as to what should be done and what should not be 
done. And not only that, but I believe such a procedure to be an important step 
forward in what I might term “democracy in industrial management.” 

Later in his address, Mr. Sloan discussed a desirable model system 
of relationships between manufacturer, dealer, and consumer. He 
outlined the following constructive plan: 

Therefore, the first component of our model should consist of two parts: first, a 
forum for discussion of policies as they affect the dealer and the manufacturer 
and involve the interests of the consumer and, second, ways and means for an 
impartial review of administrative decisions so that the right of all concerned 
may be broadly considered. This might be termed a “policy of equity 

Prior to the hearings, the present management had shown a re- 
luctance to sit down around the conference table with dealer repre 
sentatives for a mutual discussion of polline Mr. Curtice said: 
“We have individual contracts with individual dealers” (VII, 3542). 

The desire to negotiate with dealers individually highlights the 
problem of size. General Motors facing one of its 18,000 dealers at 
the bargaining table is hardly an example of equal bargaining power. 
The corporation has recognized the need for some dealer representa- 
tion. A dealer council has been established within each division for 
the purpose of effecting better factory-dealer relationships. M. H. 
Yager characterized the manufacturer’s council as “a loaded deal” 
(VII, 3461) because its members are dealers who have been carefully 
screened and nominated by their own zone manager. 

The staff has not attempted an evaluation of the overall selling 
policies of General Motors. The dealers who testified were bitterly 
resentful of the pressure exerted upon them by General Motors to 
sell automobiles, parts, and accessories. However, these dealers rep- 
resent but a handful of the total General Motors dealers. Further- 
more, the consequences of this volume selling to consumers, suppliers, 
and the ecnomy generally, may be considerably different than to the 
dealers 

Nevertheless, the mounting protests of dealers of all makes of cars 
from all sections of the country to the terms of the inequitable fran- 
chise center attention upon abuses resulting from great disparity of 
economic power. Dealer resentment is widespread and is not limited 
to the witnesses who testified. Senator A. S. Mike Monroney tele- 
graphed Senator O’Mahoney reporting replies to questionnaires from 
8.276 General Motors dealers. Of this number, 6,047 indicated they 
felt a need for congressional study or Federal legislation; only 869 
felt there was no such need. According to 4,069 of those dealers, pres- 
sure from factories to take more cars than needed was one of the 
primary causes of bootlegging (VIII, 3897). 

It seems clear that some effort should be made to equalize the bal- 
ence of power now heavily weighted in the manufacturer's favor. 
General Motors strongly expressed its views, during the hearings, that 

operations under the present franchise system needs no revision, that 
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the factory must have exclusive authority over dealer terminations, 
and that its own dealer review board procedure guarantees the dealer 

complete justice. ‘Testimony relating to Gener ‘al Motors’ treatment 
of dealer appeals—referred to as “private government”—indicates 
that, by its very nature, a company-sponsored and ¢ ompany-dominated 
dealer review board is wholly unsatisfactory in resolving dealer griev- 

ances, 

Enlightened management among automobile manufacturers could 
forestall much of the dealer criticism by bold steps to revise the fran- 
chise. George Romney, president of American Motors, indicated the 
type of industrial statesm: inship needed. Shortly after the General 
Motors hearings, in a letter to the National Automobile Dealers Asso- 
ciation, he proposed a broad program for dealer relief, involving 
elected dealer councils, periodic review with dealer councils of the sales 
franchise to make it fair, early consideration of a joint company-dealer 
appeal board, realistic measures to eliminate bootlegging and unsound 
inventory accumulation, and consideration of an annual profit-sharing 
plan with dealers. The independents, feeling more acutely the pine h 
of competition, are apparently more sensitive to dealer nee “ds than the 
Big Three. 

Reference was made during the hearings to proposals for submitting 
certain types of disputes to an impartial board for arbitration. Such 
a board might consist of factory, dealer, and public representatives. 
Alternatively, it was suggested that the Interstate Commerce Commis- 
sion should have jurisdiction to review decisions of the General Motors 
dealer appeals board in order to assure nonpartisanship (VII, 3782). 
Such an approach has the merit of securing impartial settlement of 
these dealer problems, but may be more cumbersome and costly than 
the situation justifies. 

Various States have enacted laws under the State police powers 
licensing both car manufacturers and dealers. Some of these laws 
provide for revocation of the manufacturer’s license for unfair can- 
cellation of a dealer's franchise, unfair threats to cancel, unfair non- 
renewal, coercion to take unordered goods, ete. Some statutes provide 
criminal penalties. The type of statute enacted by Wisconsin has been 
adopted by many other States. In 1955 Colorado enacted one of the 
most sweeping statutes in this field, amending its 1953 license law. In 
addition to requiring manufacturer-dealer licensing, as does the Wis- 
consin statute, the Colorado act provides that in any case where a 
manufatcurer or his representative cancels or fails to renew any con- 
tract or franchise with a dealer, the cancellation or nonrenewal shall 
not become effective until and unless a court order shall have been 
entered. Pending the issuance of such a court order, an injunction 
may be obtained to halt the cancellation. The law also provides 
for recovery of treble damages from the manufacturer. General 
Motors recently petitioned for a three-judge Federal court to hear its 
suit attacking the constitutionality of this law. 

Despite the vigorous assertions of General Motors officials at the 
hearings that dealers were treated fairly and no revision of the 
franchise was needed, the corporation announced in the early part 
of this year important changes in the selling agreement. The charges 
made at the public hearings before the Subcommittee by both former 
and current dealers indicated the manifest discontent among Gen- 
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eral Motors dealers and caused the company to undertake its own 
study resulting in the drastic revision of the franchise which the hear- 
ings showed were long overdue. * 

"The drafting of the new franchise has not yet been completed for 
submission to the dealers. However, Mr. Curtice, in testimony be- 
fore Senator Monroney's Subcommitee on Automobile Marketing 
Practices of the Interstate and Foreign Commerce Committee of 
the Senate, stated that for all practical purposes the revised selling 
agreement became effective March 1, 1956. Mr. Curtice stated he 
considered many of the changes revolutionar y. 

General Motors announced that a revised franchise would be of- 
fered the dealers with the following choices as to duration: (1) 5-year 
agreement cancellable by GM only for cause: (2) 1-year agreement 
cancellable by GM only for cause; and (3) inde finite term agreement 
cancellable by GM without cause on 90 days’ notice. 

Mr. Curtice stated that the new franchise would contain fair and 
objective tests for evaluating sales performance. Highly objection- 
able phrases such as “to the satisfaction of the dealers,” ete., are to be 
eliminated, the net result being, according to the corporation, full 
mutuality of obligation in the contract. The proposed changes are 
numerous and affect many of the important phases of the factory- 
dealer relationship. 

Basic revisions are proposed with reference to succession of quali- 
fied persons, continuation of dealership, participation by widow, 
liquidation in event of death, protection of premises in event of termin- 
ation or nonrenewal, repurchase of parts, obsolescence allowance, al- 
lowance for models when new models are announced, warranties, fac- 
tory advertising contribution, ete. 

Because of the severe criticism leveled at the corporation’s dealer 
relations board, an impartial arbiter or umpire, selected on the basis 
of special qualification and experience, will be engaged to supersede 
the board and adjudicate appeals. Counsel for dealers may be pres- 
ent at such appeals. The corporation announced that a new office, 
that of executive vice president in charge of dealer relations, was 
being created, to which Mr. Ivan Wiles, formerly general manager 
of the Buick division was elected, for the purpose of insuring that 
dealers would have a direct line of communication to the top manage- 
ment of the company. 

While the franchise is not yet available for careful examination, 
it would seem that General Motors is making a genuine effort to 
remedy many of the more flagrant defects in the franchise. The quick 
response by the corporation to the dealers’ expressed dissatisfaction 
with the franchise is heartening. It remains to be seen whether the 
revised selling agreement achieves all the needed reforms. 

Approximately 30 bills have been introduced in the present session 
of the Congress dealing with a vast number of problems in the auto- 
mobile industry. Some of these bills involve taxes, highways, pro- 
tection of public under new-car warranties, and regulation of motor 
vehicles on the highways: Others deal more particularly with the 
problems of automobile marketing such as bootlegging, territorial 
security, phantom freight, coercion of dealers to take unwanted mer- 
chandise, freedom of choice to conduct business, and cancellation of 
franchises for reasons not specifically defined in the franchise, It 
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was not the purpose of this subcommittee to appraise all the different 
marketing practices to which these bills are directed. 

The study by the Subcommittee of the relationship between General 
Motors and its dealers was concerned primarily with the consequence 
of General Motors’ vast power vis-a-vis the dealer. The inequitable 
franchise was found to be the instrument by which the superior 
strength of the factory was manifested to the detriment of the dealer. 
Therefore, the Subcommittee sought to determine what course should 
be adopted to remedy the ev ident imbalance of power and to secure 
substantial justice for all. While some type of Federal legislation is 
believed to be necessary, it was felt that care should be taken to tailor 
the solution to the problem. 

Legislation which would subject the industry to undue regulation, or 
require constant scrutiny by the Department of Justice or Federal 
Trade Commission of all the terms of dealer franchises, or make crim- 
inal conduct which cannot easily be defined oes far beyond what the 
situation requires, As clearly demonstrated at the hearings, there is 
real need to guarantee by law the right of a dealer to bring suit in 
court when the manufacturer has arbitrarily and without good faith 
terminated or refused to renew the franchise. General Motors asserts 
that its new franchise will be a valid bilateral contract whose provi- 
sions are enforceable at law by either party. However, the history of 
the automobile franchise has proved the dealer cannot afford to be 
dependent upon the whim of the factory to enforce his rights. 

The proposal for an impartial umpire to supersede the dealer rela- 
tions board, however laudable, is still untried and of questionable 
value. Furthermore, there appears to be no protection for the dealer 
who chooses, wisely or unwisely, to operate unaer the indefinite term 
contract cancellable without cause. More important, the franchise is 
apparently silent on the rights of dealers to renew at the expiration 
of the term. The investment of the dealer in both capital and long 
years of service requires protection from arbitrary and abusive action 
by the factory in refusing to renew. Only legislation which permits 
courts to review such conduct will insure the dealers’ rights. It is 
felt that the threat of court review will act as a deterrent on the factory 
in engaging in various coercive practices. 

The complete lack of mutuality in the franchises of the other auto- 
mobile manufacturers further heightens the need for such legislation. 
Since the factories assert they do not terminate or refuse to renew ex- 
cept for valid reasons and after carefully considering the equities of 
the dealer, there would seem to be no reason for their opposing this 
legislation. While such a bill is not a panacea for all dealer prob- 
lems, it seeks in the simplest way to equalize the power between fac- 
tory and dealer by enabling the dealer to secure impartial settlement 
of his basic grievance. 


10. AUTOMOTIVE PARTS AND ACCESSORIES 


There has been growing concern in recent years over General 
Motors’ expansion into the production and distribution of automobile 
parts and accessories. The concentration dictated by economies of 
production and technology in the passenger-car business apparently 
is not required by the nature of the parts and accessories industry, to 
which the talents and capabilities of small manufacturers and whole- 
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salers are particularly well adapted. Therefore, the Subcommittee 
undertook a careful study of General Motors’ methods and trade prac- 
tices to determine whether it has increased its own share of the market, 
and whether the effect may be to exclude independent parts producers 
and wholesalers from these industries. 

The automobile is a fabricated product consisting of thousands of 
parts. Historically, the passenger-car manufacturer was primarily 
an assembler, purchasing components from many manufacturers, as- 
sembling them into an automobile, and marketing the finished product 
through his dealership organization. As individual automobile man- 
ufacturers grew, they increasingly manufactured their own parts and 
components. The Ford Motor Co. extended its integration to include 
even basic raw materials, acquiring its own mines, railroad, and rub 
ber plantations. It has divested itself of various operations found 
to be uneconomical but it produces steel and glass to this day. Gen 
eral Motors has emphasized the production of parts and accessories but 
not the raw materials required in their manufacture. It is the most 
integrated firm in the industry in regard to parts and accessories 
manufacture. 

The useful life of the automobile exceeds that of many of the 
thousands of component parts which enter into its assembly. The 
replacement of wornout parts engages a gigantic industry. In 1954, 
the wholesale value of replacement parts and accessories sold was 
more than $115 billion. The industry making these products like- 
wise manufactures the same or similar products for assembly. 
Therefore, each supplier of a part or accessory may produce for as- 
sembly or replacement or both. General Motors as a manufacturer 
of parts and accessories competes with about 2,000 independent pro- 
ducers vying for these markets. General Motors has a captive market 
for parts in its own assembly operations, and also sells parts for 
assembly to other automobile manufacturers. In the replacement 
market, it not only sells its own parts but also acts as a wholesaler 
for parts it normally uses in assembly but does not manufacture. 

The distribution of parts and accessories, unlike that of automo- 
biles, relies largely upon independent parts wholesalers and jobbers. 
The multiplicity of parts and the existence of many specialized 
producers mean that only through jobbers and wholesalers can a par- 
ticular parts producer reach the scattered market comprising the 
many parts users. General Motors is a major distributor of parts 
and accessories. The individual car divisions distribute parts they 
manufacture themselves and also sell at wholesale parts made by 
independent producers. The AC Spark Plug division of General 
Motors has its own jobbers. Other General Motors divisions dis- 
tribute parts through United Motors Service division, whose only 
function is the wholesale distribution of automotive service parts and 
accessories through warehouse distributors. 

The market for replacement parts and accessories consists, in the 
main, of automobile dealers, independent garages, filling stations, 
and accessory stores. To some extent, this market can be fractioned 
into markets for the various car lines, since interchangeability of 
parts between competitive car lines is limited. There is apparently 
greater interchangeability in truck production. To the extent that 
parts are not interchangeable, edid markets exist. 
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In 1947, there were 1,904 producers of motor vehicle parts and 
equipment. Since the number of manufacturers of passenger cars, 
trucks, and buses was limited, the great majority were producers of 
bodies, parts, and accessories, and specialized equipment. The re- 
placement parts and accessories market consists of over 40,000 auto- 
mobile dealers, 18,000 battery and accessory stores, nearly 200,000 
filling stations, and 85,000 garages. It is difficult to measure the 
extent of these markets. In 1948, sales of parts and accessories by 
automobile dealers were about $2 billion. Garages did a repair and 
service business of $1 billion, but this included service charges as 
well as parts sales. ‘Total sales of parts and accessories by battery 
and accessory stores were about $400 million and by filling stations 
more than $300 million. Clearly, dealers lead in the demand for parts 
and accessories d fo! lowed by YATAGES 

General Motors claims that its share of the overall market for re- 
placement parts and accessories in 1954 was 23 percent. If we con- 
sider that this market comprises not only dealers, but garages, stores, 
and filling stations, and that it is fraction và into markets for sepa- 
rate car lines, then General Motors! 23 percent is a gigantic factor 


in an industry occupying approximately 2,000 producers. The study 
was incomplete because of the complexities of the market and lack of 
time to study Ge ner: al Motors! share and how this share has changed. 
However, it is obvious that ase this market the General Motors 
dealerships constitute a protected area. Thus, it is in the area of the 
greatest demand for parts and accessories, the automobile dealership, 
that the automobile manufacturer has his greatest market power. 
Independent manufacturers and — complain that General 
Motors, through the dealer franchise, is able to coerce and improperly 
induce dealers to purchase parts and accessories from it and thereby 
foreclose independent producers from this market. 

General Motors enters into selling agreements, popularly known 
as "franchises," with the dealers handling its lines of automobiles, 
parts, and accessories. These agreements set forth the terms and 
conditions under which sales of automobiles, parts, accessories, and 
supplies are made to the dealers. It is through this agreement and 
the maintenance of a large field organization that General Motors 
exercises supervision over its dealers. 

General Motors competes in the parts and accessories markets with 
independent jobbers, who sell the products of the independent manu- 
facturers of parts and accessories. Asa result of complaints by manu- 
facturers and jobbers of parts and accessories that they were unable to 
sell to General Motors dealers, a Federal Trade Commission investiga- 
tion was begun in the early 1930’s. The complainants asserted that 
General Motors was monopolizing the parts and accessories business 
of its dealers. Also, General Motors dealers charged that they were 
not free to buy parts and accessories from local jobbers. 

On June 15, 1937, the Federal Trade Commission issued a complaint 
against General Motors charging it with coercive practices exerted 
upon its dealers which restricted their right to purchase parts and 
accessories from independent sources. ‘The complaint raised two 
issues: one in regard to accessories and supplies and the other with 
reference to parts. It alleged that General Motors Corp. had forced 
its dealers to buy accessories and supplies from General Motors, to 
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the exclusion of competing sellers, through the use of “intimidation, 
oppression, and coercion,” including threats of cancellation and actual 
cancellations of new-car selling agreements. The complaint charged 
that the use of these methods to force dealers to buy accessories and 
supplies exclusively from General Motors constituted an unfair method 
of competition and a violation of section 5 of the Federal Trade Com- 
mission Act. 

The second issue raised in the complaint challenged a clause con- 
tained in the new-car selling agreements of General Motors dealers 
everywhere except in Texas. This clause read: 

Dealer agrees that he will not sell, offer for sale, or use in the repair of Chevrolet 
{Pontiac, Oldsmobile, Buick] motor vehicles secondhand or used parts or any 
part or parts not manufactured by or authorized by the Chevrolet [Pontiac, 
Oldsmobile, Buick] Motor division * * * (VIII, App. B, XXIV). 

It was charged that this provision constituted a violation of section 3 
of the Clayton Act, as an exclusive dealing arrangement which had 
the effect of substantially lessening competition or tending to create 
a monopoly in the parts used in the repair of General Motors cars. 

The Subcommittee heard testimony from Donald P. MacDonald, an 
attorney with the Federal Trade Commission who was intimately 
associated with the investigation and hearings. Mr. MacDonald stated 
that manufacturer and jobber testimony before the Commission dem- 
onstrated that General Motors, by requiring its dealers to buy parts 
and accessories from their respective car divisions and prohibiting 
them from purchasing so-called nongenuine parts from local jobbers, 
had reduced the sales of independent parts and accessories manufac- 
turers and had substantially lessened competition (VI, 2758). 

Mr. MacDonald further stated that the testimony disclosed the facts, 
included in the Commission's findings, that much unordered merchan- 
dise was shipped by General Motors car divisions to their dealers; that 
on occasion im were threatened with cancellation of their fran- 
chises unless they accepted and paid for unordered parts and acces- 
sories, and that in some cases franchises were canceled for such refusals 
(VI, 2759). 

The Federal Trade Commission's findings as to the facts noted that 
the acts and practices of General Motors were designed to and did 
coerce and compel its dealers to purchase parts and accessories solely 
from General Motors and prohibited purchases from outside sources 
except in cases of emergency when the so-called “genuine” part or 
accessory was not available. 

The Commission found that as a result of these acts and practices 
and the above-described provision in the dealers’ selling agreements, 
independent manufacturers and jobbers were no longer able to sell 
to General Motors dealers. The Federal Trade Commission con- 
cluded that the effect thereof had been to substantially lessen compe- 
tition and had tended to create a monopoly. 

On November 12, 1941, after more than 7 years of investigation 
and 4 years after issuance of the complaint, the Commission entered 
a cease-and-desist order against General Motors. General Motors 
filed an appeal with the United States Circuit Court of Appeals for 
the Sixth Circuit, but subsequently withdrew the appeal. The Fed- 
eral Trade Commission's order was modified on June 25, 1942. Gen- 
eral Motors filed a report of compliance on September 22, 1942, in 
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which it indicated that it had eliminated the objectionable provision 
from its selling agreement and had substituted the following 

Dealer agrees that he will not sell, offer for sale, or use in the repair of 
Chevrolet motor vehicles and chassis, as genuine new Chevrolet repair parts, 
any part or parts which are not in fact genuine new Chevrolet repair parts as 
defined herein (VIII, app. B, XXIV). 

General Motors also reported that it had notified all of its em- 
ployees of the provisions of the cease-and-desist order and had di- 
rected them to conform thereto. The Federal Trade Commission 
accepted the report on October 12, 1942, 

The Commission’s order, in substance, directs General Motors, in 
connection with the sale and distribution of automobile accessories, 
ore and similar products to cease and desist from: 

. Requiring dealers, by means of intimidation or coercion, 
to den ‘hase or deal in accessories or supplies sold and distributed 
Dy Gener: ıl Motors or anyone designated by them; 

Canceling, or directly or by implication threatening the 
ak ation of, any franchise or agreement with dealers, because 
of their failure to purchase or de: al in General Motors’ accessories 
or supplies; 

3. Canceling, or directly or by implication threatening can- 
cellation of, any franchise or agreement with any dealer, for 
purchasing or dealing in accessories or supplies not obtained 
from General Motors; 

4. Shipping accessories or supplies without prior orders there- 
for, or canceling or directly or by implication threatening the 
cancellation of any franchise or agreement with a dealer because 
of failure or refusal to accept accessories or supplies shipped 
without prior order; 

Refusing, or threatening to refuse, to deliver automobiles 
to dM because of a failure or refusal to purchase or deal in 
General Motors accessories or supplies ; and 

The use of any system or practice, plan, or method of doing 
business, for the purpose, or having the effect, of coercing or 
intimidating dealers into purchasing or dealing in accessories or 
supplies manufactured or supplied by General Motors or any- 
one designated by them. 

In regard to parts, the Commission order directs General Motors 
to cease and desist from violating the exclusive dealing section of the 
Clayton Act by entering into, enforcing, or continuing in operation 
or effect, any franchise or agreement for the sale of Side a or 
any contract for the sale of, or selling automobile parts on the con- 
dition, agreement, or understanding that the dealer shall not use or 
sell automobile parts other than those acquired from General Motors, 
unless such condition, agreement, or understanding be limited to auto- 
mobile parts necessary to the mechanical operation of an automobile, 
and which are not available, in like quality and design, from other 
sources of supply. 

The effectiveness of the Commission’s 1941 cease and desist order 
against General Motors can only be measured by its applicability and 
enforceability. It appears that the Commission’s order fails both 
these tests. 

The first count of the Commission’s cease and desist order, prohibit- 
ing practices in violation of section 5 of the Federal Trade Commission 
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Act, relates to the sale and distribution of accessories and supplies. 
The second count of the order, prohibiting practices in violation of 
section 3 of the Clayton Act, relates solely to parts. Thus, applica- 
tion of the Commission’s order requires a distinction between a part 
and an accessory. However, there is no clear distinction between ac- 
cessories and parts, nor is there a precise definition of supplies. 
As noted by the Commission’s findings as to the facts, the distinction 
between parts and accessories was confusing even to officials of Gen- 
eral Motors. In this testimony before the Subcommittee, it appeared 
that this confusion among General Motors’ officials even extended to 
Alfred P. Sloan, Jr., chairman of the board, and Harlow H. Curtice, 
president of General Motors. Mr. Sloan called a lamp an accessory, 
not a part, while Mr. Curtice said a lamp is as much a part of the 
car as anything else. “So it is a pretty fine line of demarcation” (VII, 
29026). 

Moreover, as new models of cars are developed, many items previ- 

usly considered accessories become standard equipment and, as such, 
come within the classification of parts. General Motors’ catalogs 
are of no help in distinguishing between parts and accessories. Arti- 
cles listed in the parts’ catalogs with parts’ numbers include such 
items as radios, antifreeze, and seat covers. Some of these items are 
also listed in separate accessories catalogs, but even these are given 
parts’ numbers. 

It is quite clear that the difficulty of distinguishing between parts 
and accessories in order to determine which section of the order gov- 
erns, renders ineffective the application of the Federal Trade Com- 
mission’s cease and desist order against General Motors. 

The ineffectiveness of the Commission’s order is also apparent when 
it is viewed in the light of the cumbersome procedures under the Clay- 
ton Act necessary to enforce the second count of the order relating to 
parts. 

The Commission may issue orders under section 5 of the Federal 
Trade Commission Act or under the Clayton Act. Orders issued pur- 
suant to section 5 of the Federal Trade Commission Act become final 
in 60 days if no court review is sought, or, if review is sought, upon 
affirmance of the order. Under the Clayton Act, on the other hand, 
unless the respondent seeks court review, a Commission order can be 
enforced only by application to a United States court of appeals. To 
obtain a decree of affirmance and enforcement, the Commission must 
prove a violation of the order. Even then, no penalty can be imposed 
until a subsequent violation is established which constitutes contempt 
of the court's decree. This cumbersome procedure thus requires twice 
proving a violation of the Commission’s cease and desist order, and at 
least three times proving conduct in violation of the Clayton Act. 

Subsequent to the issuance of the 1941 cease and desist order the 
Commission received complaints from automobile parts jobbers and 
from associations of automobile parts jobbers that General Motors 
was violating the order. A full-scale compliance investigation was 
conducted. The results of this investigation are now being reviewed 
by the staff in preparation of a report to the Commission. 

This Subcommittee, other congressional committees, and individual 
Members of the Congress have received numerous complaints from 
automobile parts jobbers, associations of automobile parts jobbers, 
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and dealers, that General Motors has violated the Commission’s order. 
The tenor of these complaints was that effective relief could not be 
obtained from the Federal Trade Commission, and that a full-scale 
study of General Motors role in the sale and distribution of parts, 
accessories and supplies was necessary to reveal its coercive marketing 
practices. 

A number of General Motors dealers, from various sections of the 
country, gave testimony before the Subcommittee that they have 
been coerced to purchase replacement parts and accessories from 
General Motors. Testimony of dealers before the Subcommittee 
showed that there are broader problems, not specifically dealt with by 
the Commission's order, emerging from the inequit: able selling agree- 
ments. In addition to parts and accessories, dealers testified that 
General Motors exerted pressure upon them to purchase from it sup- 
plies, including advertising literature, antifreeze, undercoating, and 
tools. Gener: al Motors! selling agreement requires dealers to buy 
spec ial tools developed by Ge neral Motors, and to carry in stock at ail 
times an adequate assortment of parts and accessories to render proper 
service to automobile owners. Broad provisions of this nature, to- 
gether with the selling agreement requirement that satisfactory parts 
and accessories facilities will be maintained, lend themselves to the 
Spic ation of pressure by General Motors upon its dealers. 

B. Silaz, Jr., a present Oldsmobile dealer from Conway, Ark., 
testified that from 1949 to date he had been compelled to purchase 
many tools that were unnecessary to conduct his business properly, 
and that, in most instances, his mechanies never used the tools pur- 
chased. Mr. Silaz stated: “I was instructed to purchase a Sun testing 
mac TA at a cost of approximately $750 by the zone manager * * * 
(VII, 3: . Mr. Silaz sad of a dealers meeting where he was in- 
formed chat the dealers would have to purchase a carbon blaster for 
$175. Hesaid: “The district manager stood at the door and I slipped 
out. I refused to purchase same and can now purchase it from a 
dealer for $20, which he has never uncrated” (VII, 3474). 

Mr. Silaz also testified: 

I have been compelled to purchase a number of gadgets, among which was a 
plastie hood for a 98 Oldsmobile in 1949, cost $130. This piece of monstrosity, 
which I was never able to use, was given to a friend of mine, another dealer, to 
be used as a window in a houseboat. This plastic hood also came with a lighting 
system, for an extra $15, of course, which I was forced to purchase for the 
purpose of night demonstrations, notwithstanding the fact that we were never 
open evenings, with 2 cars per month( VII, 3474). 

Mr. Silaz further stated that he had been compelled to subscribe to 
publications and other advertising media (VII, 3474). 

Mr. Silaz also had to purchase $1,734.63 worth of special tools and 
bins full of equipment before he became a dealer. He reported that 
he had attempted to tell the district manager that he would not need 
this equipment, but the district manager, closing his book had said, 
* *Mr. Silaz, are you interested in getting this Oldsmobile franchise 
or not? I said, ‘Yes, sir.’ He said, ‘Let’s go ahead’” (VII, 3476). 
Mr. Silaz testified : 

Finally the great day arrives when we are privileged to travel the 170 miles 
to sign our new contracts for another year. This is where we get the real treat- 
ment such as $236.75 for special tools, but a bargain to us at $184.55. 

These tools, I might add, include air-conditioning tools—I don’t do air condi- 
tioning, never have done air conditioning, and am not going to start doing air 
conditioning ( VII, 3474). 
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In reply to Mr. Silaz’ complaint that he was required to purchase 
special tools, General Motors relied on a paragraph in the selling 
agreement stating that the dealer will buy special tools developed by 
General Motors as General Motors deems necessary for the dealer to 
render Fr service. In this paragraph, the dealer also authorizes 
General Motors to ship to the Lr. in advance of the new models, 
such special tools as General Motors deems essential to service such new 
models properly (VII, 3751-3752). General Motors does not deny 
that Mr. Silaz was required to purchase a Sun testing machine for his 
repair shop, but contends that in its opinion “this testing equipment 
or its equivalent is essential for dealerships if they are to provide satis- 
factory service to owners of modern automobiles" (VII, 3750). Gen- 
eral Motors does not deny that Mr. Silaz purchased a plastic hood but 
denies he was forced to make this purchase. In regard to subscriptions 
to publications, General Motors contends that these are available to all 
dealers and are purchased voluntarily (VII, 3751). 

General Motors did not deny Mr. Silaz’ testimony that upon entering 
into the selling agreement in 1949, Oldsmobile insisted that he pur- 
chase a stock of parts for 1946 through 1949 models. General Motors 
replied that the selling agreement provides: 

Dealer will carry in stock at all times during the life of this agreement an 
adequate number and assortment of parts and accessories to render proper service 
to owners of Oldsmobile motor vehicles and chassis. 

General Motors contended that this provision covers prior years as 
well as the current year’s models ( VII, 3750-3751). 

Of great significance was the following testimony of Mr. Silaz: 

Each year the inquisition takes place at Memphis, Tenn., by which I mean the 
signing of the new contract. This year the district manager eased the pain by 
preparing for our signatures on July 25 our transmission parts order, and August 
10 our interchangeable parts order * * * As a class C dealer I was privileged to 
sign [exhibiting] the order blank for all the parts that I would receive in spite 
of the fact that I knew neither the quantity nor the price of what I actually 
needed (VII, 3474). 

When asked whether he was not given any opportunity to decide how 
much of the transmission parts order he wanted, Mr. Silaz stated: 

No, sir; that was prepared by the district sales manager, and you signed it. 
If you do not, you go to Memphis and see the man. 

Mr. Silaz noted that each year he had considerable parts left over 
and still has on his shelves parts which he received in this manner 
without his consent (VII, 3475). 

The transmission parts order and the noninterchangeable parts order 
are printed forms prepared by General Motors. At the top of the first 
page of each form are blank spaces for the dealer’s name, address, etc., 
and a blank space for the dealer’s signature. The rest of the first page 
and the next several pages are made up of printed columns ca T 
*Group Number"; *Part Number"; *Name and Models"; *Additional 
Quantity”; “Suggested Minimum Quantity”; and “Net Price.” All 
columns, except those captioned “Suggested Minimum Quantity” and 
“Net Price” are complete with all the necessary printed information. 
Under the column captioned “Suggested Minimum Quantity” there 
are three categories of dealers, classified aecording to the number of 
cars they receive. The quantities of each of the listed particular parts 
are printed on the form under each class of dealer, 
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In its testimony before the Subcommittee, General Motors did not 
refute the : allegation that the district manager had prepared the orders 
for Mr. Silaz’ signature. General Motors stated that the printed 
forms are prepared by it “to be helpful to the dealer” and that the 
quantities printed on the forms are “purely suggestive.” General 
Motors gave testimony that the dealer has the option to take more or 
less than the quantity of parts printed on the form by crossing out 
the printed quantity (VII, 5785). 

Mr. Silaz further testified that a General Motors district manager 
had questioned the source of parts other than General Motors’ parts 
in his bin. He noted: “I believe that as an independent businessman 
I was entitled to sts Nea parts from any sources that I pleased, 
especially a man that was trading with me" (VII, 3476-3477). Gen- 
eral Motors did not refute this testimony. 

The Subcommittee als so heard testimony from Miller Kaminsky of 
the Chatham Motor Co., Savannah, Ga. Mr. Kaminsky had held a 
Cadillac franchise hs 1935 and a Pontiac franchise since 1939. Mr. 
Kaminsky’s franchises were not renewed by General Motors in 1955. 

Mr. Kaminsky testified that on occasion he had ordered cars from 
Pontiac or Cadillac without accessories and had later been required 
to change these orders to include more accessories. He testified: 

Yes, sir; we would send orders for 50 or 60 cars at a time, sometimes 30, it 
depends on our stock at the time. And we would send these orders in—we had 
to take various cars, various body styles and so forth. And we would order 
accessories by the process of some rather heavy, others just medium, and some 
probably without accessories. And probably within 3 or 4 days the district 
manager would come in with these orders in his brief case and say, “We can’t 
take them.” 

We would say, “Why can’t you?” 

“We want more accessories on them," he'd say. 

We said, “When can a poor man buy an automobile? We want to get some 
poor men’s cars in here.” But we did add the accessories to them (VII, 3309). 

General Motors contended that Pontiac motor division accepts 
orders for new cars as they are submitted by the dealer, and that all 
dealers are free to use their own judgment in ordering accessories 
installed on new cars ( VII, 3760). 

Mr. Kaminsky further testified that in 1951 he was required to take 
40 tons of undercoating material at a cost of $1,641 plus freight. Mr. 
Kaminsky testified that he told a General Motors representative “that 
we were not in the undercoating business, we had no facilities for 
undereoating and we would like relief from any purchases” (VII, 
3310). General Motors contended that Mr. Kaminsky expressed a 
desire to get into the undercoating phase of the business and that 
Mr. Kaminsky made his own decision with respect to entering the 
undercoating field ( VII, 3760). 

Testimony was also given by James T. Hamrick, owner and oper- 
ator of the Hamrick Motor Co., Mobile, Ala. Mr. Hamrick had m 
a franchised Oldsmobile dealer in Mobile until October 31, 1955 
which time his franchise was not renewed by the General Motors pn 

Mr. Hamrick testified that at franchise-renewal time General Motors 
representatives told him the percentage of new cars with various types 
of equipment he would have totake. He testified : 

* * * they tell us in percentage of what equipment we have to take * * * say, 


75 percent radios, 85 percent heaters, 90 percent tinted glass, 50 percent white 
sidewalls, 25 percent large hubcaps, and then we can spread that percentage. 
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But we do have to take that percentage of equipment of the cars we order 
(VII, 3353-3354). 

General Motors denied Mr. Hamrick’s testimony and stated that 
the Oldsmobile division’s policy is to permit the dealer to order his 
cars without any accessories or special equipment, and that General 
Motors imposes no requirements of any kind with respect to such 
matters (VII, 3731 

Don B. Robbins, partner with his father in Robbins Motor Co., 
Fort Smith, Ark., also testified before the Subcommittee. Mr. Robbins’ 
father purchased his Buick agency in 1938. The selling agreement 
was not renewed on October 31, 1955. Mr. Robbins described pressure 
applied by the General Motors district manager in regard to a group 
of accessories totaling approximately $35 for each car. Mr. Robbins 
testified: 

He wanted me to equip all my automobiles, and we had an extreme seller's 
market in those days, with that equipment, and to sell it to the customer as a 
mandate; in other words, “Here is the car and here is how it is equipped, and 
if you want it, buy it" (VII, 3391). 

The purchase under pressure by Mr. Rob bins of duplicate spring 
announcement kits has been described earlier. General Motors did 
not comment on these charges by Mr. Robbins. 

The Subcommittee also heard testimony of Edgar H. Zimmer, 
former owner of Eastside Buick Co., St. Louis, Mo. In his statement, 
Mr. Zimmer stated that a General Motors representative called every 
90 days and helped the parts man fill out the 90-day projection order 
pad, and, on other occasions, contacted the parts man on the stock and 
items the company was not buying from Buick. After new models 
were announced in 1954, Mr. Zimmer stated : 

* + * we were pressed to purchase seat covers at regular prices on previvas 
year models * * * also undercoating material * * *. Each year antifreeze was 
a cause for discussion as to the amount of gallons needed to take care of our 


customers. If you did not go along with them on these things, you were not 
considered cooperative (VII, 3404). 


Mr. Zimmer further stated: 

















In the models after the war, it was almost impossible to get a car order 
through without full equipment—radio, heaters, group accessories, etc. I was 
pressed for seatcover orders for the number of new cars we received. At the 
time I sold my business, I still had a good supply of these on hand. Some were 
made of such poor materials (denim, some straw) they were not competitive. 

Bumper guards were another pressed item—selling for $65 a set of 4 installed. 
They bad so many to sell and we had to take so many ( VII, 3404). 

Independent parts wholesalers and jobbers, and the manufacturers 
whose products they distribute, also compl: ained that General Kotovs, 
by coercing and improperly inducing its dealers to purchase parts 
and accessories from it, foreclosed them from a substantial market. 

Testimony was given by James W. Cassedy, general counsel of the 
Motor & E quipment Wholesalers Association, an international trade 
organization of independent automotive wholesalers who have ap- 
proximately 3,500 wholesale trade outlets throughout the United States 
and Canada. Mr. Cassedy stated that reports from members of the 
associ: ition indicate that, notw ithstanding the Federal Trade Commis- 
sion’s cease and desist order: 


General Motors has continued the same or similar acts and practices, con- 
demned by the Commission, which actually or impliedly intimidate and coerce 
the car dealers to deal exclusively in automotive replacement parts purchased 
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from General Motors. Moreover, at the present time there seems to be a wide- 
spread belief established in the public mind, no doubt by General Motors, that 
exclusive dealing by its car dealers is the orthodox rule and that any deviation 
therefrom is rank heresy. But be that as it may, General Motors has now 
effectively foreclosed its competitors, particularly independent automotive parts 
manufacturers and independent automotive parts wholesalers, from their car 
dealers who constitute a substantial share of the consuming market in replace- 
ment parts (VI, 2804). 

The Subcommittee also heard the testimony of Harold T. Halfpenny, 
general counsel, and Jack L. Wiggins, executive vice president, of 
National Standard Parts Association, a national trade organization 
with a membership of approximately 350 manufacturers, and 2,500 
wholesalers, of automotive parts, supplies and equipment. Mr. Half- 
penny stated that innumerable times wholesalers have reported that 
General Motors zone managers have told their dealers: “We have a 
division selling these parts. Why are you buying all these parts from 
outsiders?” Mr. Wiggins noted that wholesalers report that General 
Motors fieldmen state to the dealers: “Why are you buying all these 
parts from this independent wholesaler? Wehandle parts. You buy 
from us.” (Vi, 2821.) 

Another witness was Henry Trauscht, secretary and general manager 
of Evanston Auto Supply Co., Evanston. Ill., a wholesaler of auto- 
motive parts, equipment, and supplies. Mr. Trauscht reported : 





The practice of coercive selling has been with us for so many years and is 
practiced so extensively that it has become a more or less accepted business 
policy of those small operators who must do business with the big companies. If 
the small-business man who is dependent upon the car manufacturer * * * as 


his major source of supply does not conform to this method of doing business, 
he is soon divested of his franchise * * Actually the system can be interpreted 
as a form of economic Slavery. It is certainly far removed from the free enter- 


prise which we all like to boast so much about (VI, 2854). 


Mr. Trauscht testified that numerous cases can be cited to show 
widespread coercion, Ile reported that before car manufacturers 
began the distribution of antifreeze and undercoating under their own 
label, these products were sold almost exclusively through automotive 
wholesalers. Mr. Trauscht noted: 
In a short time, by their system of coercive selling, and this alone, they cut 
deeply into the wholesalers’ antifreeze and undercoating business. 

Our records will bear this out. Car agencies, for example, who purchased 
Prestone from our company in 500- and 1,000-gallon lots before the car factories 
distributed private label antifreeze, are now buying Prestone from us in 48- 
gallon quantities or less, frequently only enough at a time to make the customer 
demand, 

When requested why, their stock answer is that they must sell the brand 
shipped to them by the car factory (VI, 2855). 

Mr. Trauscht reported that General Motors dealers have told him 
frequently the factory ships to them, without specific orders, antifreeze, 
radios, mufllers, oil filter elements, and other such items (VI, 2860- 
2861). 

The Subcommittee heard testimony from G. C. Morris, executive 
director of Automotive Wholesalers of Texas, an association of 471 
wholesalers of automotive equipment, parts and accessories. Mr. 
Morris testified that if a General Motors representative finds mer- 
chandise in the dealership that was not bought from General Motors 
“it is common practice for him to suggest to the dealer that it would 
be a good policy if he would buy exclusively from them.” Such sug- 
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gestions are accompanied by threats of nonrenewal of the dealer's 
selling agreement, according to Mr, Morris (VI, 2864), 

General Motors characterized Mr. Morris's statement as “one of the 
more insidious charges” and categorically denied that it coerces its 
dealers either directly or indirectly to purchase replacement parts 
from it (VII, 3874). Mr. Morris read into the record a letter dated 
November 15, 1955, addressed to him, from one of the members of the 
association, concerning the practices of car manufacturers designed 
to force their dealers not to deal w ith independent automotive jobbers. 
The letter reads, in part, as follows 

Big business, and General Motors in particular, has constantly hammered at 
the very exisience of automotive jobbers. Through the years it has become 
increasingly difficult for us to do business with the car dealer, a natural and 
traditional customer of ours. Through threats, often veiled and implied but 
effective just the same, the car dealer has been and is being forced to buy his 
merchandise other than vehic les through the car manufacturer. In the vast 
majority of cases, the car dealer would rather buy from his automotive jobber, 
whom he knows and respects and from whom he gets advise and availability 
that he cannot get from the manufacturer. Hundreds of instances are known 
where the car dealer buys merchandise from his automotive jobber and literally 
hides it away from the car manufacturers representative, who will put on the 
pressure if he finds the dealer doing business with the jobbers. The big business 
car manufacturer has intensified his policing efforts along this line in recent 
years * * * (VI, 2860). 

In testimony before the Subcommittee, Mr. Curtice and Mr. Huf- 
stader reiterated that it is not General Motors' policy to coerce its 
dealers to purchase replacement parts and accessories from it. The 
testimony of General Motors and its dealers on this point is conflicting. 
Nevertheless independent wholesalers express fear of ultimate extinc- 
tion because of General Motors’ market policies and prac tices. Cer- 
tainly the franchise dealership represents a protected market for Gen- 
eral Motors’ sales. The unequal position of the car dealer under a 
franchise which renders him particularly susceptible to any kind of 
factory coercion, pressure, or threat enables General Motors and its 
parts and accessories distributors to obtain access to a market from 
which independent jobbers are partially precluded. 

General Motore, through its various divisions, produces accessories 
for use on General Motors cars. As noted above, the Federal Trade 
Commission cease and desist order expressly prohibits General Motors 
from requiring its dealers to purchase or deal in accessories sold and 
distributed by General Motors or anyone designated by it. To the 
extent that accessories for General Motors cars are to be purchased 
at the option of the consumer, the market for the sale of such products 
should be open to any producer. The Subcommittee endeavored to 
learn whether General Motors has engaged in any practices intended 
to or having the effect of excluding producers from access to this 
accessory m: arket. 

The Subcommittee's attention was directed to heaters, usually con- 
sidered optional accessory equipment. In 1954, 1,417,453 new Chev- 
rolet cars were reported registered in the United States. In 1955, 
1,830,037 new Chevrolet cars were produced. Evidently, the sale of 
heaters for Chevrolet cars represents a substantial market in which 
small producers can compete. There appeared to be no reason why 
General Motors should have any preemptive rights in this market. If 
Chevrolet owners are to have the full adv antages flowing from com- 
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petition, it is necessary that all roadblocks to competition be eliminated, 
and that the field be open to all. 

E. L. Schofield, president of E. L. Schofield, Ine. of Rockford, TI., 
charged in his testimony before this Subi 'ommittee that General Motors 
was requiring its dealers to order 1955 Chevrolet cars with factory- 
installed heaters, a practice he considered a v iolation of the Federal 
Trade Commission’s 1941 cease and desist order. 

E. L. Schofield, Inc. manufactures and sells automotive heaters for 
passenger cars and trucks. One of the company’s lines is a “custom” 
heater for Chevrolet passenger cars (VI, 2883). A custom heater is 
one designed specifically for inst: allation in a particular vehicle without 
any prime mechanical work. Mr. Schofield testified that Schofield, 
Inc. began selling custom Chevrolet heaters in 1954, and that encourag- 
ing sales acceptance among Chevrolet dealers prompted his company 
to develop a heater for the 1955 model Chevrolet car (VI, 2885). In 
1954, the total sales were between 5.000 and 6.000 units. Schofield’s 
projected sales plans for 1955 wes a minimum sale of 20,000 units, 
with anticipated sales of upward of 50,000 units (VI, 2885). To the 
best of Mr. Schofield’s knowledge, there are only two other small manu- 
facturers pro ducing a custom heater for Chevrolet cars (VI, 2905). 

Mr. Schofield related that engineers of Harrison Radiator division, 
which makes heaters for General Motors automobiles had developed 
a heater-defrost system for the Chevrolet wraparound windshield 
which almost prec luded 1 installation of this heater-defrost unit in the 
1955 model by the dealer. Schofield engineers, he stated, specially 
designed a Mr M unit quick and easy to install, to fit this 
model ( VI, 2892). 

pM immediate ly after the announcement of the new Schofield 
heater designed for the 1955 Chevrolet, Mr. Schofield noted, his 
company— 

* * * began to receive orders for substantial quantities from established Chevro- 
let dealer accounts. Shortly after the first of the year, however, sales diminished 
drastically. 

Upon investigation, it was found that General Motors zone and district man- 
agers in certain major metropolitan areas were refusing to approve orders for 
1955 Chevrolet cars without factory-installed heaters (VI, 2884). 

Mr. Schofield testified that as a result of General Motors’ practices, 
his sales organization was dissipated, e mployees had to be laid off, and 
the efforts of the company had to be diverted to other products and 
markets (VI, 2884). By March 1955 sales had dropped to zero, with 
the company receiving requests for cancellation of orders, actual can- 
cellations, and refusals of shipments (VI, 2894). 

Mr. Schofield also related how he contacted Mr. Brandt of the Aetna 
Motor Products Co. of Boston, Mass., to discuss a new switch for the 
1956 Schofield heater for Chevrolet cars. Mr. Brandt advised him 
that he could not supply the switches, as the purchasing department 
of General Motors’ Harrison Radiator division had informed him “that 
if we supply switches to any other heater manufacturer, they would 
cancel their business with us” (VI, 2890). 

General Motors told the Subcommittee that it caused this charge 
to be investigated, and that Mr. Brandt denied Mr. Schofield’s state- 
ment (VIII, 3881). 

The Subcommittee undertook to investigate these charges of Mr. 
Schofield. The Subcommittee heard testimony of W. W. Brown, 
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Chicago sales representative of E. L. Schofield, Inc. Under oath, Mr. 
Brown submitted 17 examples of his inability to sell Schofield heaters 
in the Chicago area because of the alleged inability of dealers and 
others to obtain Chevrolet cars without factory- installed heaters. Mr. 
Brown testified that these examples were not exhaustive, and that they 
could be duplicated many times over (VI, 2909). 

Mr. Drown testified that he had contacted several firms in the pres- 
ence of a Subcommittee staff attorney. One of the dealers contacted 
had 13 Schofield heaters in stock. He told Mr. Brown that he had 
ordered 13 cars without heaters but found he could get only 5 without 
heaters and would have to take the rest with factory-inst: alled heaters 
(VI, 2915). Mr. Brown further testified that he and the staff attorney 
contacted a fleet operator who said he would prefer to buy Chevrolet 
cars without heaters, but was unable to do so (VI, 2918). The Sub- 
committee’s staff attorney gave sworn o confirming Mr. 
Brown's evidence ( VI, 9918). The Subcommittee's staff attorney fur- 
ther testified that one of the dealers contacted “indicated that he was 
interested in buyi ing a large number of Schofield heaters, that he had 
on many occasions put in orders for cars without heaters, and was 
unable to get them” (VI, 2919). 

The record shows that on March 24, 1955, William J. Marshall, Jr., 
counsel for Schofield, Inc., submitted to General Motors an abstract 
of reports furnished by Schofield salesmen to the effect that they could 
not sell the Schofield heater because General Motors Chevrolet dealers 
could not obtain 1955 cars without factory-installed heaters. He did 
not then disclose the names and locations of the dealers because they 
had been given in confidence (VI, 2895). General Motors informed 
Mr. Marshall that it “would be very much interested in knowing the 

1ames of the dealers and the General Motors personnel involved in the 
reports” because such pract ices were contrary to General Motors policy 
and contrary to the Federal Trade Commission cease and desist order 
of 1941 (VITI, 3876). 

On May 20, 1955, General Motors received a letter from Mr. Marshall 
eiving the names of five Chicago firms who had advised him and a 
Schofield representative that they had been unable to obtain 1955 
Chevrolet cars without heaters, and of one Chevrolet district manager 
and several zone managers who had refused to accept orders for Chev- 
rolet cars without heaters (VIII, 3879). On June 23, 1955, General 
Motors answered this letter denying the charge (VIIT, 3880). 

In its appearance before the Subcommittee, General Motors sub 
mitted a rebuttal challenging the Schofield complaint, stating: 

An example in point of the irresponsible character of some of the testimony 
regarding the alleged coercion of dealers is the testimony of Mr. E. L. Schofield 
who claims that Chevrolet dealers, whose names he cannot reveal, have informed 
his salesmen and sales representatives that Chevrolet motor division refused to 
accept orders for Chevrolet passenger cars without factory installed heaters 
(VIII, 3874). [Italics supplied.] 


General Motors also said: 


* * * that Mr. W. W. Brown, a salesman for E. L. Schofield, Ince., was sworn 
as a witness and gave testimony under oath that a number of Chevrolet dealers 
in the Chicago area had told him they could not order Chevrolet passenger cars 
without factory-installed heaters. However, none of these dealers were named 
(VIII, 3881). [Italics supplied. ] 





STUDY OF THE ANTITRUST LAWS 111 


As noted above, several dealers were named in the letter from Mr. 
Marshall, receiv ed and answered by General Motors. 

General Motors further testified that, having been supplied the 
names of the dealers and General Motors offic ials ‘involved, “we imme- 
diately caused an investigation to be made and each of ‘the dealers 
named and each of the zone managers flatly denied the charge” (VIII, 
3878). 

In view of the conflict in testimony and the fact that General Motors 
considered this matter of major importance, the Subcommittee felt 
it was incumbent upon its staff to make an immediate investigation, 
especially as one of its staff attorneys had testified under oath, con- 
firming Mr. Brown’s sworn testimony. 

3ecause of the fear of reprisals by General Motors none of the 
dealers involved were willing to testify before the Subcommittee. 
William J. Marshall, Jr., as a member of the bar, felt obligated to come 
and give testimony. 

Mr. Marshall testified under oath from notes taken at the time he 
talked to the five Chicago firms (identified in his letter to General 
Motors) who advised him and Mr. Brown, the Schofield representa- 
tive, that they had been unable to obtain 1955 Chevrolet cars without 
heaters. Mr. Marshall testified that Mr. Myer of Ideal Rent-A-Car 
Co., a Chicago car-leasing concern, had told Mr. Brown and himself 
that he was sorry that he coul l not buy any Schofield heaters at that 
time, but that since he had not been able to buy Chevrolet automobiles 
without heaters, there was no sense in his buying heaters ( V II, : 3894). 
Mr. Marshall gave testimony that he and Mr. Brown had also visited 
Nelson Chevrolet, Inc., where they spoke to Frank Schmiel, assistant 


sales manager and purchaser of all automobiles for Nelson Chevrolet. 
Mr. Schmiel had previously ordered 109 Schofield heaters; nine had 
been delivered and 100 were still to be delivered. Mr. Marshall 
testified : 


Schmiel said that it was possible they would have to cancel that order for the 
100, because they couldn't use the Y, they could not get cars without heaters. 
(VIII, 3895). 

Messrs. Marshall and Brown also visited Lewis Auto Sales, Inc., a 
Chevrolet dealer, and spoke to Mr. Al Levine. Mr. Marshall testified 
that Mr. Levine stated he had purchased 25 Schofield heaters, but was 
a little anxious about them at the time as he had 24 left. Mr. Levine 
also said “he had not been able to get any cars through without 
heaters, and that he had ordered some," Mr. Marshall! stated (VIII, 
3896). At the Ray O'Connell Motor Co., Chicago Chevrolet dealer, 
Mr. Marshall testified that Mr. OX 'onnell stated he still had some 
Schofield heaters left, and that orders for Chevrolets without heaters 
had been turned back. Mr. O'Connell further said: “Well, no other 
dealer in this area is getting cars without heaters. As soon as they 
do start coming through, I will be the one who knows,” Mr. Marshall 
testified ( VIII, 3901). When he and Mr. Brown visited B. & L. Mo- 
tors, a Chicago auto-leasing firm, Mr. Marshall testified. he was told 
that Chevrolets without heaters could not be obtained (VIIT, 3902). 

The day prior to his appearance before the Subcommittee, Mr. 
Marshall and the Subcommittee’s staff attorney endeavored to call 
upon the five Chicago firms which had informed Mr. Marshall that 
they had been unable to obtain 1955 Chevrolet cars without heaters 
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and whose names he had submitted to General Motors. Mr. Marshall 
testified that Mr. Schmiel of Nelson Chevrolet, Inc., confirmed his 
previous statement that he had ordered cars without heaters but had 
not been able to get them. Mr. Schmiel further stated that a Chicago 
office of the Chevrolet Division of General Motors had called and 
said they would not write the factory orders unless these orders in- 
cluded heaters (VIII, 3903). The Subcommittee’s staff attorney, 
testifying under oath, confirmed Mr. Marshall’s testimony and added 
that Mr. Schmiel stated he had contacted Mr. Harry O'Boyle, a North 
Side Chicago General Motors sales representative, who told Mr. 
Schmiel “that Chevrolet considered the heater to be an integral part 
of the car. and that if I wanted cars I was going to have to order heat- 
ers. or I was not going to get any cars" (VIII, 3910). 

Mr. Marshall gave testimony that he and the Subcommitte’s staff 
attorney called on Ray O’Connell Motor Co. and that Mr. O’Connell 
would neither confirm nor deny that he had told Mr. Marshall he 
could not get cars without heaters. Mr. Marshall and the Subcom- 
mittee's staff attorney did not visit Lewis Auto Sales, Inc., because 
thev had been informed that Mr. Al Levine had left Lewis Auto Sales 
and had acquired his own dealership (VIII, 3908). 

No definite conclusions can be drawn at this time concerning the 
charge that General Motors had coerced or improperly induced its 
dealers to purchase Chevrolet cars with factory installed heaters. 
However, it is clear that an independent manufacturer of heaters had 
been virtually foreclosed from access to this market. This incident 
illustrates the great difficulties confronting an independent manufac- 
turer attempting to sell in a market which General Motors, in one form 
or another, controls. 

In 1948 there were about 12,000 independent wholesalers of automo- 
tive equipment. These wholesalers handled parts produced by inde- 
pendent parts manufacturers as well as parts manufactured by auto- 
mobile assemblers. They sell to car dealers, garages, filling stations, 
and accessory stores. (General Motors relation to this industry is 
complex; it is a producer, user, and a wholesaler of automotive parts. 
It purchases and resells parts and accessories to its dealers and dis- 
tributors through its car divisions, through AC Spark Plug Division, 
and through United Motors Service Division, whose sole function is 
the distribution of parts and accessories produced mainly by the 
various General Motors divisions. Both United Motors and AC Spark 
Plug appoint warehouse distributors to wholesale the various General 
Motors lines. 

On January 1, 1954, General Motors changed its parts distribution 
methods so that dealers could expand their wholesaling operations 
to include not only parts manufactured or wholesaled by the auto- 
mobile divisions, but also the parts produced by the General Motors 
parts divisions and previously handled only by the parts jobbers oper- 
ating under United Motors Service and AC Spark Plug Divisions. 
Wholesalers’ lines were also expanded to include those parts previously 
handled by dealers. Dealers were offered discounts as an incentive 
to wholesale parts. In this manner General Motors created potentially 
18,000 parts wholesalers to compete with the independent wholesalers 
already in existence. The dealers, who become wholesalers under this 
plan, had previously been potential customers of the existing whole- 
salers in the field. By the end of 1954, according to a statement sub- 
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mitted to the Subcommittee by General Motors, one third of the 23,662 
General Motors outlets were not participating in the plan, but 3,000 
dealers sold 40 percent or more of their parts business at wholesale. 
The staff does not know the extent of General Motors’ wholesaling 
operations nor does it have any knowledge of the changes in market 
shares resulting from this new parts w holesaling plan. 

Independent wholesalers of the General Motors lines are also af- 
fected by the new plan. The warehouse distributors appointed by 
United Motors Service can now increase the number of General Motors 
lines they carry and the company has offered these distributors in- 
centives to do so. The result, it is charged, has been to reduce the 
number of non-General Motors lines carried by these distributors. 

Harold Halfpenny, counsel for the National Standard Parts As- 
sociation, stated that prior to World War II the independent parts 
manufacturers and wholesalers had between 75 and 80 percent of the 
replacement parts market. However, their share has been steadily 
declining in the postwar years to where he claims it is presently only 
40 percent, with the major car manufacturers having captured the 
balance. It is this trend that is causing considerable concern to 
members of his organization, and he feels that the intent of the new 
plan is to increase General Motors’ share of the automotive replace- 
ment parts and accessories market (VI, 2838). 

Mr. Halfpenny pointed out that support for this belief was found 
in a spech made in Omaha, Nebr., December 1953, by Charles Coker 
of United Motors Service Division describing the General Motors 
wholesale parts plan, In this speech, Mr. Coker stated: 

However, the primary reason for the new policy is that General Motors, 
having manufactured approximately 50 percent of all cars, trucks, and engines, 
feel they should make effective a plan to penetrate the replacement parts market 
they are rightfully entitled to. 

Mr. Halfpenny interpreted this to mean that General Motors be- 
lieved it should have the repair business for all General Motors cars, 
or 50 percent of the market (VI, 2815-2816). In its statement to the 
Subcommittee on replacement parts, General Motors claimed that 
Mr. Halfpenny misconstrued Mr. Coker’s remarks. In commenting 
on its new parts program, General Motors stated: 

The current plan was designed to broaden the availability of General Motors 
car and truck parts to a larger number of its owners. Parts formerly available 
exclusively for wholesale distribution through the United Motors Service and 
AC Spark Plug Division are now made available for wholesale distribution 
through the car and truck dealers. A wide variety of parts formerly made 
available for wholesale distribution only through the car and truck dealers are 
now made available to the warehouse distributors of the United Motors Service 
and AC Spark Plug Division * * * 

While this plan makes it possible for the car and truck dealers to compete 
at the wholesale level, it applies only to the parts for the dealers’ respective 
ears and trucks. For example, Chevrolet dealers wholesale parts only for 
Chevrolet cars and trucks. Parts for the other General Motors cars and trucks 
are not made available to Chevrolet dealers to wholesale. 

Similarly, parts for Chevrolet car and trucks are not made available to the 
dealers of the other car and truck lines to wholesale (VIII, 3852). 

Testimony of various witnesses was presented as to the effects of the 
new wholesale parts plan on the operations of independent wholesalers, 
John W. Duke, a parts jobber of Nashville, Tenn., declared that the 
dealer will buy all his requirements from General Motors and not from 
independent wholesalers since the dealer receives a rebate for parts 
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reat from General Motors and resold at wholesale (VI, 2925). 

Ie claimed that the dealer, not knowing at the time of purchase the 
end use of any particular part, will confine his purchases to General 
Motors to assure himself of the rebate (VI, 2926). 

G. C. Morris of the Automotive Wholesalers of Texas, reported that ; 
even though car dealers were under pressure prior to 1954 to purchase 5 
their parts exclusively through General Motors, nevertheless, they 
purchased substantial quantities from independent parts wholesalers. 
The wholesale parts plan transformed these car dealers into com- 
petitors: 

The very obvious result is that General Motors is deliberately, systematically, 
and purposely seeking to capture for itself a principal share of the wholesale 
parts market (VI, 2868). 

Mr. Morris also indicated to the Subcommittee that net profits for a 
wholesalers has also declined in the last 12 years from 15 percent to | 
215 percent before taxes (VI, 2862). Members of his organization 
have written to him describing their difficulties. Fred D. Pinkston 
of the Ferguson Auto Supply Co., Inc., wrote: 
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+ + + It can be readily seen that this program hurts the automotive jobber tre- 
mendously because now his customer, the independent garage or service man, 
may purchase at wholesale from the dealer and in addition it gives General 
Motors another big club to keep the car dealer from buying from the jobber 
(VI, 2867). 

Another wholesaler, writing to Mr. Morris, said: 

In addition to increasing their dealer discount on parts sold through their 
service department, they extended an additional 380-percent discount beyond 
the 50 percent on all parts sold to the independent repair shop, fleet, or service 
station. Since it was not possible for us to meet these prices we were dropped as 
a source of supply by these dealers and placed in a category as a competitor by 
them. About all we can sell the car dealer now is a little welding rod, paint, 
and perhaps a small quantity of sandpaper. This explains to some extent the 
statement about the General Motors program eliminating our best accounts (VI, 
2867). 

Both Mr. Halfpenny and James W. Cassedy, together with a num- 
ber of independent parts jobbers, claim that the new wholesale parts 
plan is injurious to independent manufacturers. Referring to the 
new parts program, it was stated that wholesalers take on the General 
Motors line as a “package deal”, of from $10,000 to $500,000 worth 

, of products (VI, 2823-24). They feel that the size of this “package” 
so ties up the capital of the independent parts wholesalers that they 
are unable to continue purchasing from independent manufacturers 
(VI, 2808). The name, General Motors, is also of help, according to 
one witness, in the establishment of bank credit to handle this General | 
Motors package (VI, 2840). b 

Mr. Halfpenny admitted that the pomary reason parts whole- 
salers selected by General Motors to take on this “package deal” are 
not reluctant to do so, despite the outlay of considerable capital on 
their part, is that they can return all unsold parts to General Motors, 
provided they do so within a year from the date of purchase (VI, 
9823-2824). The smaller parts manufacturer, however, not enjoying 
the capital structure of General, Motors, is unable to meet such an offer, 
and accordingly is losing ‘business which he had heretofore, solely 
because he cannot compete on a financial basis with General Motors. 

Evidence to the effect that General Motors endeavors to exclude in- 
dependent manufacturers’ lines was given by Albert W. Holzwasser, 
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president of Arrow Armatures Co., a firm which rebuilds and whole- 
sales automotive generators. Mr. Holzwasser stated that Delco-Remy, 

a division of General Motors, which among other activities rebuilds 
generators, has become an important factor in this market, since the 
establishment of the new wholesale plan. Distributors have taken 
on Delco-Remy generators as part of the expanded United Motors 
lines, even though the Arrow price is considerably lower (VI, 2845- 
9846). He further testified that customers who have taken on the 
General Motors lines hide his generators for fear United Motors 
representatives will see them. 

A customer of ours in Massachusetts who also handled Delco-Remy was told 
by a United Motors Service salesman, “You have two lines of armatures on your 
shelf—what will it be—Arrow or Delco-Remy?” inferring that if he handled 
Delco-Remy he can’t carry Arrow * * * (VI, 2844). 

If this is representative of General Motors practices, the wholesale 
plan will result in the exclusion of independent parts manufacturers 
lines from a significant market. 

In response to this charge concerning the “package deal,” General 
Motors claimed that since there was limited experience on the part of 
wholesalers as to inventorying the various parts, it supplied stock 
guides based upon car division experience. Since the program was 
new, distributors would return any parts of the initial stock within 2 
years. 

Mr. Halfpenny further charged that General Motors is able to 
forfeit some of its profit on what are referred to as competitive parts 
in an effort to gain greater control of the replacement market, because 
it can make up ‘this profit on captive parts which it controls exclusively 
(VI, 2829, 2835). General Motors answered that— 

We are accused by Mr. Halfpenny of establishing low discounts and high 
prices on so-called captive items in order to subsidize high discounts and low 
prices on items competitive with independent manufacturers. This misstate- 
ment of our pricing policy is entirely without foundation (VIII, 3887). 

General Motors explained that the reason why it has so-called cap- 
tive parts is because independent manufacturers have not seen fit to 
make them, either because tooling costs are too high or volume would 
be too low to be profitable. 

Another charge made by wholesalers is that General Motors, be- 
cause it purchases identical parts for original equipment and for 
replacement, has an advantage over independent wholesalers. In cer- 
tain cases there appear to be substantial price differentiais given auto 
assemblers when purchasing parts for assembly and for replacement 
from the same parts producer. L. E. Creel, Jr., attorney for the 
Federal Trade Commission, who : d before the Subcommittee, 
reported upon the Commission's findings as to such price on 
For example, in the AC Spark Plug case, it was determined that ca 
manufacturers were paying as little as 6 cents per plug for use as 
original equipment and 24 cents when purchasing for resale for re- 
placement purposes. 

Since there is no method of identification of parts destined for 
assembly or for replacement, wholesalers have felt that parts bought 
for original equipment at low prices may have been diverted into the 
replacement market. In such a case assemblers would be competing 
unfairly with independent wholesalers who purchase at higher prices. 

It has been suggested that the new wholesale parts plan is a method 
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of circumventing Federal Trade Commission cease-and-desist orders 
against General Motors. The 1941 order in regard to the coercion of 
dealers has been treated fully elsewhere. The Federal Trade Com- 
mission order of July 1953 required General Motors and the AC Spark 
Plug Co., among other things, to cease and desist from using exclusive 
dealing contracts with wholesalers in the sale and distribution of AC 
products which include spark plugs, cables, fuel pumps, fuel pump 
parts, oil filters, oil filter cartridges, and oil filter elements. 

Because of the complexities of the entire parts and accessories mar- 
ket, the lack of data concerning General Motors’ share of this market, 
and the newness of the General Motors parts wholesale plan, it would 
be premature to draw any conclusions as to whether General Motors 
has succeeded in exercising control over this market to the exclusion 
of others by the use of its wholesale parts plan. 

In addition to pressure upon dealers and wholesalers to handle Gen- 
eral Motors parts, General Motors appeals to consumers directly to 
convince the ultimate market, the consuming public, that it should 
not only patronize General Motors dealers, but that it should demand 
General Motors parts. This it does by advertising “genuine” General 
Motors parts. The definition of a “genuine” part according to the 
Chevrolet dealer selling agreement is as follows: 


“Genuine Chevrolet parts and accessories” as used in this agreement are de- 
fined as being parts and accessories manufactured by or for seller, designed 
for use on Chevrolet motor vehicles or chassis, and distributed by seller or any 
division or subsidiary of General Motors Corp. (VIII, app. B, XXIV). 

It is readily seen that the term “genuine” is ambiguous, and inde- 
pendent parts producers have protested General Motors’ use of the 
term. In comparison ads General Motors has shown what would 
appear to be two identical parts, such as a cylinder head gasket, a 
clutch disc or perhaps a universal joint. For example, under a picture 
of two clutch die appeared this statement : 


The two clutch discs may look alike, but your Chevrolet knows the difference! 

Protect the performance of your Chevrolet with genuine Chevrolet parts (VII, 
3014). 

The ad then stated that the “genuine” clutch dise was the one which 
was made better and which would last longer. Such advertising, in 
addition to the implication that parts marketed by independent manu- 
facturers would not function efficiently, also implies that General 
Motors produces the part. Wholesalers objected to these ads as deceiv- 
ing. They pointed out that many independent parts manufacturers 
make these parts for Chevrolet and in some instances identical ones 
for distribution in the replacement market. Accordingly, they feel 
that such advertising by Ooberá) Motors constitutes false disparage- 
ment of parts they produce. 

G. C. Morris, of the Automobile Wholesalers of Texas, in describing 
this type of advertising said: 

* * * T think the most flagrant practice is that of advertising to the public 
that certain parts are “genuine’—implying that other brands, even though 
standard nationwide, are inferior or unsuitable. 

Actually, this business of representing certain parts as “genuine” parts is 


one of the most fraudulent advertising campaigns ever foisted upon the public 
(VI, 2864). 
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Mr. Morris pointed out that, in many instances, the only difference 
between the part made for General Motors and the part which the 
parts manufacturer markets under his own name is the packaging. He 
further stated : 

+ + + The same specification, design, and engineering is used in the manufac- 


turing of automotive wholesale parts for both wholesaler and car manufacturer 
(VI, 2865). 


James W. Cassedy, of the Motor Equipment Wholesalers Associa- 
tion, made the following comment on this type of advertising: 


Another practice of General Motors reported to members of our association 
is that this corporation represents in advertising that the replacement parts 
purchased by General Motors from independent manufacturers and sold through 
their car dealers and other wholesale outlets are “genuine parts,” and implies 
in such advertising that any replacement parts which do not carry the General 
Motors “genuine parts” label are inferior, spurious, or gyp parts. It is well 
known in the industry that the independent parts manufacturers distribute 
replacement parts through independent automotive wholesalers which are identi- 
cal with the replacement parts distributed by General Motors under the “genuine 
parts” label. 

Many of the members of our association believe such representations con- 
stitute false advertising of such parts and false disparagement of identical parts 
sold by independent wholesalers. Many of our members say that this practice 
deceives the consuming public and wrongfully deprives the independent auto- 
motive wholesaler of a substantial amount of business (VI, 2798). 

General Motors justified the use of the term “genuine” and its 
advertising as follows: 

Regardless of whether a genuine part is manufactured by Chevrolet Motor 
Division or is manufactured for Chevrolet by an independent parts manufacturer, 
each such part must be made to Chevrolet's exact speicfications as to dimen- 
sions, tolerances, quality of material, and workmanship and inspection. * * * 

Chevrolet has no control over the specifications, quality, material, or workman- 
ship of parts manufactured by independent parts manufacturers and sold by them 
in the replacement-parts market. 

The Chevrolet parts advertising does not, nor was it intended to, disparage the 
product of any competitor. The advertisements are intended solely to promote 
the sale of the replacement parts recommended, warranted, and distributed by 
General Motors Corp. to the owners of General Motors vehicles (VII, 3828). 

Thomas H. Keating, general manager of Chevrolet motor division, 
stated that the practice of advertising *genuine parts" was still used 
by Chevrolet, but that the Chevrolet division, at the instigation of 
the Federal Trade Commission ceased using “comparison type” 
advertising (VII, 3830). 

Manufacturers of parts sell to General Motors for original equip- 
ment and for pest purposes and it has been claimed that parts 
made and distributed in the repalcement market by these same manu- 
facturers are identical in every respect with the parts sold to General 
Motors (VI, 2799). Furthermore, in many instances, it has been 
pointed out, the original specifications were developed by the inde- 
pendent producers. 

Robert W. Murphy, vice president and general counsel of Borg- 
Warner Corp., one of the largest independent parts manufacturers, 
was asked what “genuine Chevrolet part” meant to him and to com- 
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ment upon the claims made by General Motors for a “genuine” clutch 
disc in its advertising. Mr. Murphy stated: 

Well, I would say that our part would meet that definition. It is the one that 
is made to fit right, function better, last longer. In other words, it is the same, 
has the same precision even though it is sold through our Borg-Warner Service 
Parts Co., an independent wholesale jobber. It is the same part functionally. 
It certainly serves the same purpose, meets those same tests as the one sold 
to Chevrolet for original equipment or for their parts (VII, 3015). 

Not only did Mr. Murphy testify that Borg-Warner’s replacement 
clutch dise was as good in every respect as Chevrolet's, but he also 
pointed out that specifications for the Chevrolet clutch dise were 
originally developed - „Borg Warner engineers and subsequently 
adopted by Chevrolet (VII, 3016). Furthermore, he stated that 
although Borg- Warner's e date 'h dise was designed slightly differently, 
the tools used in its production were equal to the tools used to produce 
the Chevrolet clutch dise. Mr. Murphy concluded that if a Borg- 
Warner replacement clutch dise were put alongside a replacement 
clutch dise made by Borg-Warner specifically for Chevrolet Motor 
Division, that they would both be equally genuine (VII, 2017-18). 

'The Federal Trade Commission, which had been studying General 
Motors’ “genuine parts” advertising for some time, following the 
completion of the Subcommittee’s hearings on this subject, issued a 
complaint against General Motors on December 8, 1955, charging 
them with false advertising, in violation of section 5 of ds Federal 
Trade Commission Act. 


11. PROPOSED FURTHER STUDY 


It is intended that the staff of the Subcommittee will continue its 
study of General Motors in an effort to shed further light on the com- 
plex issues raised by the problem of bigness under the antitrust laws. 
This has been a preliminary staff report in which many major areas 
of the corporation's activities were omitted entirely ; for example, con- 
sumer appliances and overseas operations. ‘Time has not permitted 
adequate treatment of other topics which were touched upon, such as 
profitability of the corporation and its separate divisions, intracom- 
pany sales, purchasing policies, particularly of automotive parts and 
accessories bought for original equipment and for the replacement 
market, the relationship of efliciency to size, research and development, 
and problems of the full line. 

This staff report has been prepared during a period in which there 
has been considerable uncertainty as to the future of the automobile in- 
dustry. Simultaneously with continuing reports of research progress 
and product improvement in motor transportation there have been 
discouraging showings by individual producers. Mergers have not 
improved the competitive situation. In parts production there has 
been continuing integration. The study of the automotive parts in- 
dustry will be a major task of the Subcommittee staff, 
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SEPARATE STATEMENT OF STAFF MEMBERS 


In addition to what appears in the staff report, we desire to call 
particular attention to the following points which we regard as of 
vital importance: 

1. Phantom freight: There is evidence that in a single year General 
Motors realized a profit of $152 million, representing the difference 
between the actual fre ight costs on automobiles shipped by Gene pom 
Motors and the actual freight charges paid to General Motors by its 
dealers. 

2. Rebates or preferential prices: There is considerable evidence of 
discriminatory prices obtained by General Motors for a great many 
years on windshield and window glass as compared with prices offe red 
to independents by Libby Owens-Ford Glass Co. With respect to the 
exercise of General Motors purchasing power generally, the extent to 
which it is able to force suppliers to sell to it at prices which allow 
little or no margin of profit deserves special attention. 

3. Reliance on consent decrees: There is doubt whether adequate 
relief has been afforded in important antitrust cases through reliance 
upon consent decrees rather than court adjudication. In addition, 
redress is thereby made more diflicult for those who have actually been 
injured through violations of such decrees. Specifically, attention 
may well be directed to the disposition of the case involving General 
Motors in which a general conspiracy to monopolize the braking sys- 
tems industry was charged (U. S. v. Bendix Aviation Corp.). 

4. Coercion of dealers to purchase parts and accessories from Gen- 
eral Motors sources only: The long struggle of dealers to force aban- 
donment of coercive and oppressive practices by which they were 
compelled to purchase parts and accessories exclusively from General 
Motors culminated in the issuance of a cease and desist order against 
General Motors by the Federal Trade Commission more than 14 years 
ago. Yet, because of innumerable complaints of violations, this order 
is still under investigation in order to determine the extent to which 
General Motors is complying therewith. 

5. Control of components: The economic power of General Motors 
is further illustrated by its control of certain essential components, 
such, for example, as automobile transmissions, by which it is enabled 
to raise or lower profits at will. 

6. Relations with Greyhound Lines: The agreements between Gen- 
eral Motors and Greyhound Lines deserve careful examination with a 
view to determining the existence and precise nature of any preferen- 
tial or other arrangements by which competitors may have been ad- 
versely affected. 

[Signed] Josern A. Srerry. 
Grorce E. CLIFFORD. 
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CITY OF SANDPOINT, IDAHO 


APRIL 30 (legislative day, APRIL 26), 1956.—Ordered to be printed 


Mr. EasrLAND, from the Committee on the Judiciary, submitted the 
follow ing 


REPORT 


[To accompany H, R, 2423] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 2423) for the relief of the city of Sandpoint, Idaho, having con- 
sidered the same, reports favorably thereon, without amendment, 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay to the city of 
Sandpoint, Idaho, the sum of $98,200, in full satisfaction of all claims 
of the city against the United States for additional costs to the city in 
the operation and maintenance of sewage-disposal facilities to be con- 
structed by the city, the construction of these facilities being occa- 
sioned by the construction and operation by the Corps of Engineers 
of a hydroelectric and storage dam at Albeni Falls on the Pend Oreille 
River, Idaho. 

STATEMENT 


A similar bill, S. 3166, of the 83d Congress, was favorably reported 
by the Committee on the Judiciary on July 19, 1954, but did not come 
to a vote in the Senate. 

The Department of the Army interposes no objection to the enact- 
ment of the proposed legislation. 

Negotiations between the city of Sandpoint, Idaho, and the Corps of 
Engineers in 1953 resulted in an agreement by which the city under- 
took the obligation to convey a perpetual flowage easement over por- 
tions of the existing sewage system for a consideration of $45,000 to be 
paid by the United States to the city. The consideration stated in 
the option was based on the cost of constructing a lift station to be 
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used in connection with the existing facility. The deed which the city 
signed and delivered to the United States on October 19, 1953, con- 
tained a release of the United States from all claims in the matter 
in the following language: 


The grantor, in consideration of the specified sum above 
written, does hereby release the United States of Americ: 
and its assigns, from all claims for damages that have accr ued 
or may hereafter accrue to any or all of the above-described 
lands by reason of the overflow of water occasioned by the 
construction and operations of the said Albeni Falls project 
on the Pend Oreille River, Idaho, or privileges and easements 
hereinabove granted, 


It is the position of the city of Sandpoint that the consideration 
of $45,000 has not adequately compensated the city for its additional 
costs in the matter and that the United States should stand at least a 
part of the costs of maintenance and operation of new sewage-disposal 
facilities which it proposes to construct. The Department of the 
Army advises that there appears to be some basis for this position, 
but that the all-inclusive release quoted above presents an effective 
bar to administration action to provide the desired relief. 

The circumstances surrounding the signing of the release have been 
set forth by the city engineer, in a letter dated January 31, 1956, as 
follows: 


They [the Corps of Engineers] then submitted a proposal to 
pay the city approximately $37,500 (I don’t have the exact 
figure) for the present site and plant to be used by the city in 
either rebuilding the old plant or toward building the new 
plant, without jeopardizing the city’s right to make claims 
for further compensation toward the cost of changing the 
location of the treating plant as listed in the 1952 report. 
With this understanding at the time, the city accepted the 
above offer for the old plant and site at South Third Avenue. 
Subsequently, and before making this payment, however, 
the Army engineers included the flowage easement along the 
city park and raised the ante to $45,000, which the city re- 
jected at the time because it looked like acceptance would 
close the door to any further claims for other construction 
costs connected with moving the treating plant to the new 
site. 

The city, however, was threatened with blanket condemna- 
tions proceedings and under the circumstances decided to 
settle for this figure for the old plant and site and the flowage 
rights along the city park. 


The Department of the Army has advised, in the following language, 
that if payment is authorized, the sum of $98,200 would constitute 
appropriate compensation: 


Discussion of the subject between the Corps of Engineers of 
the city of Sandpoint has led to the conclusion that the sum 
of $98,200 would, if payment is authorized, constitute appro- 
priate compensation to the city of Sandpoint, it being the 
capitalized value of only those annual costs attributable to 
Albeni Falls project operations, of a pumping plant re- 
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quired to permit continued operation of the existing system 
under new conditions of pool level imposed by the project. 
Accordingly, the Department of the Army interposes no 
objection to the enactment of this bill. 


The factual situation out of which the claim has grown is as follows: 

The Albeni Falls Reservoir project, located on the Pend Oreille 
River in Idaho, was authorized in 1950. At that time the city of 
Sandpoint was discharging its raw sewage into Pend Oreille Lake near 
its outlet at the head of Pend Oreille River. During the annual 
spring flood, in approximately one-half of the years of record, the 
high-lake level backed up water in the outfall sewer. In order to 
remedy this situation, which normally occurred during the month of 
June, the city had planned to build a sewage-treatment plant at a 
higher elevation and had obtained some of the necessary treatment 
equipment from the Federal Government when the Farragut Naval 
Training Station on Lake Pend Oreille was dismantled. It now 
appears that the outfall sewer may be flooded for as much as 8 months 
during the years of high-water levels. 

It appears clear that additions il costs to the city are involved in its 
disposal of sewerage because of the rise in the level of the lake brought 
about by the Corps of Engineers dam. 

Upon a review of all the facts the committee believes that the 
proposed legislation is meritorious and adheres to its favorable recom- 
mendation made on the similar bill, S. 3166, of the 83d Congress. 

Attached and made a part of this report are (1) a report, dated 
August 12, 1955, from the Department of the Army, and (2) a letter, 
dated January 31, 1956, from the city engineer to the mayor of the 
city of Sandpoint, attaching a copy of a letter, dated May 5, 1952, 
from the district engineer of the Corps of Engineers, and attaching a 
copy of a letter, dated November 20, 1953, from the Assistant Chief 
of Engineers for Civil Works, and attaching a copy of a letter, dated 
December 11, 1953, from the city engineer to the city attorney of the 
city of Sandpoint, Idaho. 


DEPARTMENT OF THE ÅRMY, 
Wash ington, oG August 12, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Re presentatives. 

Drar Mr. Cuarrman. Reference is made to vour request for the 
views of the Department of the Army with respect to H. R. 2423, 
84th Congress, a bill for the relief of the city of Sandpoint, Idaho. 

The Department of the Army is not opposed to the enactment of 
this bill. 

The purpose of the bill is to authorize and direct the Secretary of 
the Treasury to pay out of any funds in the Treasury not otherwise 
appropriated, to the city of Sandpoint, Idaho, the sum of $98,200 in 
full satisfaction of all claims of such city against the United States 
for additional costs to the city in the operation and maintenance of 
sewage-disposal facilities to be constructed by the city, the construc- 
tion of these facilities being occasioned by the construction and 
operation by the Corps of Engineers of a hydroelectric and storage 
dam at Albeni Falls on the Pend Oreille River, Idaho. 
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The Albeni Falls Reservoir project, located on the Pend Oreille 
River in Idaho, was authorized in 1950. At that time the city of 
Sandpoint was discharging its raw sewage into Pend Oreille Lake 
near its outlet at the head of Pend Oreille River. During the annual 
spring flood, in approximately one-half of the years of record, the 
high lake level backed up water in the outfall sewer. In order to 
remedy this situation, which normally occurred during the month of 
June, the city had planned to build a sewage-treatment plant at a 
higher elevation and had obtained some of the necessary treatment 
equipment from the Federal Government when the Farragut Naval 
Training Station on Lake Pend Oreille was dismantled. It now 
appears that the outfall sewer may be flooded for as much as 8 months 
during years of high water levels. 

During 1953, negotiations between the Corps of Engineers and the 
city resulted in an agreement whereby the city undertook the obliga- 
tion to convey a perpetual flowage easement over portions of the 
existing sewage system for a consideration of $45,000 to be paid by 
the United States to the city. The consideration stated in the option 
was based on the cost of constructing a lift station to be used in con- 
nection with the existing facility. The deed which the city signed and 
delivered to the United States on October 19, 1953, contained the 
following clause: 

“The grantor, in consideration of the specified sum above written, 
does hereby release the United States of America, and its assigns, from 
all claims for damages that have accrued or may hereafter accrue to 
any or all of the above described lands by reason of the overflow of 
water occasioned by the construction and operations of the said 
Albeni Falls project on the Pend Oreille River, Idaho, or privileges 
and easements hereinabove granted.” 

The Department of the Army understands the position of the city 
of Sandpoint to be that payment for the flowage easement has not 
adequately compensated the city for its loss and that it believes that 
the United States should stand at least a part of the additional cost 
of maintenance and operation of the new sewage-disposal facilities 
which it proposes to construct. While there appears to be some basis 
in law for this position under circumstances which parallel the sewage- 
disposal problem at Sandpoint (Town of Clarksville v. United States, 
198 Fed. 2d 238; certiorari denied, 344 U. S. 947), the all-inclusive 
release quoted above presents an effective bar to administrative action 
to provide the relief desired. Therefore, legislation is required in 
order to authorize this additional compensation. 

Discussion of the subject between the Corps of Engineers and the 
city of Sandpoint has led to the conclusion that the sum of $98,200 
would, if payment is authorized, constitute appropriate compensation 
to the city of Sandpoint, it being the capitalized value of only those 
annual costs attributable to Albeni Falls project operations, of a 
pumping plant required to permit continued operation of the existing 
system under new conditions of pool level imposed by the project. 
Accordingly, the Department of the Army interposes no objection to 
the enactment of this bill. 

The enactment of this measure would involve the expenditure of 
$98,200 in Federal funds. 
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The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 
WILBER M. Brucker, 
Secretary of the Army. 


JANUARY 31, 1956. 
Hon. James E. Hunt, 
Mayor, City of Sandpoint, 
Sandpoint, Idaho. 

Dear Mayor Hunt: The particulars in regard to the bill submitted 
by the city of Sandpoint, covering some of the pumping costs in 
connection with the operation of the city’s sewage-disposal system, 
which the Honorable Gracie Pfost asked for in her letter of August 22, 
1955, are as follows: 

Early in 1952 the writer, in collaboration with Mr. W. L. Malony, 
consulting sanitary engineer of Spokane, Wash., prepared a report for 
the city, outlining the damages and costs to the city connected with the 
rebuilding of the city’s sewage-disposal system necessitated by the 
raise in the lake level resulting from the construction and operation of 
Albeni Falls Dam, using Pend Oreille Lake for a storage reservoir 
during 8 or 9 months of the year. 

The original treating plant, built about 1917, was located on the lake 
at the south end of Third Avenue. All the sewage was collected at 
this point and entered the plant at about elevation 2,061.5 and dis- 
charged by gravity at about elevation 2,057.5 except for short periods 
during the years when spring high water was above this elevation when 
it had to be pumped for intervals ranging from 2 to 6 weeks, depending 
on the extent and volume of the runoff, 

While the report admits that the present plant had practically no 
further economic value, it is obvious that if the city could have rebuilt 
at the present site with the outlet elevation as formerly, that it would 
not have had to build the collecting trunks and lift station at Boyer, 
which it now has to build in order to reduce as much as possible the 
year-round pumping costs which fall on the city. 

A hydrograph prepared from high-water readings taken by various 
Government agencies from 1903 to 1950 shows that high water was 
below 2,057.5 about a third of the time during this period, when no 
pumping at all was required at the old site. ‘These economical operat- 
ing conditions, however, were entirely changed when the Army engi- 
neers built Albeni Falls Dam and raised the lake level from a normal 
2,048.5 for most of the year to 2,062.5 (storage level) for most of the 
year. 

Even a cursory survey by the city’s engineers showed that it would 
cost more to rebuild at the old site under present conditions than it 
would cost to build at the proposed site, including the cost of collect- 
ing trunks and lift and would still leave the city with the expense of 
pumping all the sewage the year around, as under that plan all the 
sewage would have to be collected at South Third Avenue. In view 
of the high initial costs, as well as the additional annual pumping 
costs, this plan was abandoned as uneconomical. 

The proposed project as outlined in the 1952 report and shown on 
accompanying sketch proposed moving the treating plant to the south- 
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west corner of the city park some 3,000 feet west of the present site 
on South Third Avenue. This placed it on high ground out of the 
immediate vicinity of highly developed residential property and did 
not involve additional expense for a site as the city already owned 
this property and this was pointed out in the report. Moving the 
treating plant to this site also permitted bringing the 15-inch Boyer 
Avenue trunk and the 15-inch Ella Avenue trunk (built in 1952), 
which constitute about two-thirds of the entire flow, by gravity to 
the treating plant, leaving only about one-third of the sewage of the 
city otherwise going to the old plant at Third Avenue to be pumped 
the year around. This reduction in annual pumping costs was a 
serious factor as we had been advised prior to the report that the 
Army engineers could not assume any of the annual operating costs, 
so that these would fall entirely on the city in the future. This factor 
and the prohibitive costs of foundations and a protective dike at the 
old site were the controlling considerations in moving the plant to ye 
new site and not because residents in the immediate vicinity objecte: 
to the location of the plant at the old site as was assumed by Gener: | 
Chorpening in his letter of November 20, 1954, to Senator Dworshak, 
a copy of which is attached. 

Inasmuch as the Army engineers had advised us prior to the sub- 
mission of the report of 1952 that they could not reimburse the city 
for any increase in annual operating costs incurred through the opera- 
tion of Albeni Falls Dam, it became highly essential from the stand- 
point of the city to reduce these as much as possible, which in fact 
was an essential consideration in any event. ‘These considerations 
resulted in the plans proposed in the 1952 report as being the most 
economical from all angles. 

In view of the Army engineers’ contention that they could not con- 
tribute toward the increased operating cost incurred by virtue of the 

operation of Albeni Falls Dam, we felt that they at least should con- 
tribute toward the construction cost of those items primarily necessary 
to reduce the annual operating costs to the city and these were set up 
in the report as follows: 
1,900 feet of 24-inch collecting trunk from South 3d to the lift station at 

South Bover Ave. and 1,200 feet of 21- and 30-inch collecting trunk 

from South Boyer to the treating plant to take the Boyer Ave. and 


lift station flow by gravity to the plant; the estimated costs of these 

2 collecting trunks in the report was given as... D d .--. $63, 041 
The annual cost of pumping the 3d Ave. flow at the lift station was 

estimated at $5,950 and the Government’s share at 0.89 percent, or 


$5,295.50 annually; this amount over 50-year period came to.. 264, 775 


;, 449 


Or a total charge to the Government of "t s Bo: Sip 


Had the pumping costs been capitalized over 50-ye ar pe riod a at 2/4 per- 


Sent; they would have come to about. - ...-+. .. 2... +. + 150, 000 


The additional costs to the city connected with the rebuilding of 
the sewage- -disposal System as given in the re port, none of which was 
charged to the Army engineers, are as follows: 


The additional costs to the city connected with the rebuilding of the sewage- 
disposal system as given in the report, none of which was charged to the Army 
engineers, are as follows: 

MINI UTI acc et aia eee am aes qai $18, 362. 00 
LiB os ard re adr aei dai nM 2 AM LR eM Mn d idi dé bares 47, 342. 40 
I P VUIETTPNL, PME ee ee S A 132, 800. 00 


SEASHORE NN RU NUM b UA id D R96 00 AR LU DU do d n 198, 504. 40 
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Since preparing the report, the city has constructed all the collect- 
ing trunks to the treating plant at a cost of about $95,000, which shows 
that the cost estimates Tied | in the report were too conservative. It 
also shows that the city was not trying to unload any unwarranted 
costs on the Army engineers. Their reaction to this report, however, 
when it was submitted to them was a complete brushoff as is evidenced 
by Colonel Buehler's letter dated May 5, 1952, a copy of which is 
attached. 

They then submitted a proposal to pay the city approximately 
$37,500 (I E have the exact figure) for the prese nt site and plant 
to be used by the city in either rebuilding the old pl: int or toward 
building the new plant, without jeopardizing the city's right to make 
claims for further compensation toward the cost of changing the loca- 
tion of the treating plant as listed in the 1952 report. With this 
understanding at the time, the city accepted the above offer for the 
old plant and site at South Third Avenue. Subsequently, and before 
making this payment, however, the Army engineers included the 
flowage easement along the citv park and raised the ante to $45,000, 
which the citv rejected at the time because it looked like acceptance 
would close the door to anv further claims for other construction 
costs connected with moving the treating plant to the new site. 

The city, however, was threatened with blanket condemnations 
proceedings and under the circumstances decided to settle for this 
figure for the old plant and site and the flowage rights along the city 
park. 

Prior to payment of this amount, it was explained to us at a meet- 
ing at the city hall between the Army engineers and the city officials 
why the Army engineers could not contribute toward the costs of the 
other items listed in the report. General Itschner himself quoted 
legal restriction and regulations in considerable detail, which pre- 
cluded any further participation directly by the Army engineers to- 
ward the costs of moving the treating plant, but explained to us that 
we could probably get further relief in this respect from Congress if 
we prepared a bill setting forth our claims and that if they were rea- 
sonable and the Public Works Committee referred the bill to them for 
review that they would support it. This meeting was sometime in 
1953 and was attended by General Itschner, district engineer; Mr. 
Green, project engineer; and other Army oflicials as well as the mayor 
and full city council. 

When, however, Senator Dworshak took up the matter of pre paring 
a bill for additional compensation connected with the costs of moving 
the treating plant because it was impractical to and uneconomical to 
rebuild at the old site. General Chorpening at Washington, who at 
that time was in charge of civil works for the Army engineers, told 
Senator Dworshak that it was not necessary to move the treating 
plant to the new site considerably farther west, involving conside rable 
extra cost, and if the city wanted to do this to please the property 
owners, who objected to the proximity of the present site, that it was 
no obligation of the Army engineers to meet the extra expense in- 
volved; that they had paid the city $37,500 for the damages to the 
present plant, which should cover the expense of rebuilding to meet 
the new conditions, etc.; that they had fulfilled their obligations 
connected with the sewage plant and wrote Senator Dworshak a letter 
to that effect dated November 20, 1953, a copy of which is enclosed. 
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Senator Dworshak forwarded a copy of this letter to then Mayor 
Nelson and City Attorney Glenn E. Bandelin, who in turn referred it 
to me for comment and correction. A copy of my letter addressed 
to Glenn E. Bandelin, dated December 11, 1953, answering General 
Chor amas letter of November 20, 1953, to Senator Dworshak is 
attached. 

The outcome of my answer to General Chorpening’s letter of Novem- 
ber 20, 1953, was that General Chorpening requested that a complete 
revaluation of the Army’s share of the pumping costs connected with 
the Sandpoint sewage plant be made immediately and jointly by repre- 
sentatives of the district engineer’s office at Seattle and the city’s 
engineers with the instructions that only pumping costs were to be 
considered. This meeting took place at Sandpoint on January 28, 
1954, with R. H. Gedney and George ————— — ——, representing the 
Army engineers, and W. L. Malony, of Spokane, and the writer as 
city engineer representing the city of Sandpoint. 

The entire pumping costs in connection with the sewage plant 
were thoroughly rechecked at this meeting and the Government's 
shares of the costs arrived at came to $3,463 annually, based on 86.4 
percent of the total for the year. This amount capitalized at 2% 
percent over a 50-year period came to $98,200, and this is the amount 
that was agreed upon at this meeting. The pumping-cost figures 
arrived at at this meeting were then taken to the Seattle district 
engineer’s office by Mr. Gedney for review and approval and then 
forwarded to General Itschner, who by then had taken General 
Chorpening’s place, who I understand approved them and recom- 
mended them to the Senate Public Works Committee for approval. 
It was then set up in the form of a bill by Senator Dworshak and 
pe in the hopper along with a lot of other miscellaneous bills to 

e passed by unanimous consent. In the closing days of the session, 
however, Senator Wayne Morse of Oregon objected to it because he 
claimed there was still litigation in the courts in connection with the 
bill. When this was cleared up, he still objected to it on the ground 
that the city had already been reimbursed for damages in connection 
with the sewer plant, referred to the $45,000 paid the city for the 
plant site and flowage easements. When it was pointed out to him 
that this bill was strictly for pumping costs according to General 
Chorpening’s own instructions and had nothing whatever to do with 
any payment for land costs which the city accepted with the distinct 
understanding that it would not preclude the city later on from pre- 
senting bills for additional constructions, he still objected. I under- 
stand General Itschner even went so far as to take the matter up 
with Senator Morse’s secretary himself in order to get it cleared, but 
to no avail, and the bill died in the hopper. 

This marks the end of my direct contact with the fortunes of the 
bill and it may be that my account of the legislative steps in connec- 
tion with the bill are a little mixed, but I’m sure that Senator Dwor- 
shak can supply all the particulars in that respect. Personally, I 
cannot understand Senator Morse’s objection to the bill in the first 
place because any reasonable minded person would know that any 
time the Army Engineers admit that the Government owes you 
something, you can bet there isn’t any doubt about it, and if he ever 
tries to collect from them he will know it, too. 
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It is possible that the foregoing covers more ground than is neces- 
sary, but since the Honorable Gracie Pfost may not be familiar with 
the early history of the project, I felt she should have all the informa- 
tion that can be of any help to her in connection with the bill. While 
some of the details may vary somewhat from the actual record due to 
lack of complete references, I believe the essential facts as given are 


substantially correct. 


Very truly yours, 
AnTHUR TIGGELBECK, 
City Engineer. 


May 5, 1952. 


Mayor anv City Counc, 
City of Sandpoint, Sandpoint, Idaho. 

GENTLEMEN: Reference is made to report dated about January 20, 
1952, prepared by the city engineer, Mr. Arthur Tiggelbeck, and 
Mr. W. L. Malony, consulting engineer, on a sewage-treatment plant 
for the city of Sandpoint, Idaho. That report proposes that the 
Corps of Engineers be assessed $327,816 as its share of the construc- 
tion and long-term pumping costs of a new sewage-treatment and 
disposal system. The basis for such assessment is the anticipated 
interference with the present system of the Albeni Falls Dam project 
in regulating the water level of Pend Oreille Lake at elevation 2,062.5. 

Regulation of Pend Oreille Lake to the project elevation will not 
deprive you of any vested property rights in your existing sewage 
system. There will be no “taking” of the system, that is, actual 
invasion and occupancy of the system of the waters of the project 
pool, so as to absolutely prevent continued use of the existing system 
in substantially the same manner as now enjoyed. While it is 
acknowledged that regulation of this pool may occasion pumping for 
longer periods than previously necessary, such effect is merely con- 
sequential to the project operations. 

There seems no legal justification for the United States, as repre- 
sented by the Corps of Engineers, to participate in or assume any 
part of the cost of altering the city of Sandpoint’s sewage-disposal 
system. Any request which you might make for participation or 
cost sharing would have to be denied. 

I am giving you this opinion in advance of any specific request on 
your part since the Albeni Falls Dam project will be operated so as 
to secure storage in Pend Oreille Lake following the impending 1952 
high water. Your plans for sewage disposal should take into con- 
sideration the fact that the lake will not recede in the future as in 
the past. 

Sincerely yours, 

Jonn P. BUEHLER, 

Colonel, Corps of Engineers, 
District Engineer. 


NovEMBER 20, 1953. 
Hon. Henry Dworsnak, 
United States Senate, Washington, D. C. 
Dear Senator Dworsnak: Reference is made to your letter of 
October 23, 1953, enclosing notes indicating the changes made neces- 
sary in the sewage-disposal system of Sandpoint, Idaho, due to the 


101 





90002°—57 S. Rept., 84-2, vol. 2 





10 CITY OF SANDPOINT, IDAHO 


construction of the Albeni Falls project, and requesting information 
in this respect. In my letter of October 28, 1953, you were advised 
that as soon as available information on this matter could be assembled 
I would communicate with you further. 

The existing sewage-collection system serving the city of Sandpoint 
discharges into a septic tank. A 15-inch effluent line extends 1,600 
feet from the septic tank into the lake. A superstructure above the 
septic tank houses pumping equipment. In the past, pumping has 
been limited to periods of extreme high water during the annual 
flood period on the lake. It is understood that at the present time 
the pumping equipment has been removed and sewer lines are per- 
mitted to flood during brief high-water periods. 

The effect of the Albeni Falls project upon the present sewer system 
would be prolonged regulated lake stages at or near elevation 2,062.5, 
which would in time cause sedimentation in the city’s present outfall 
sewer line and make the line inoperative. The high-water stages 
would also cause a portion of the outfall line to operate under pressure, 
probably causing flooding of sewers above the outfall under maximum 
flow conditions. For the city to continue using the present system, 
it would be necessary to provide pumping facilities for use during 
approximately 7 months of the year. 

The existing septic tank is entirely inadequate for treatment of 
sewage flows and under present conditions raw sewage is discharged 
into the lake. The city of Sandpoint plans to construct in the near 
future a sewage-treatment plant to prevent pollution of the lake 
adjacent to valuable waterfront property and to meet standards 
prescribed by the Idaho State Board of Health, 

Construction of the Albeni Falls project does not dictate the 
necessity for a new sewage plant nor does it necessarily require its 
construction at a new location. Doubtless a desire to remove the 
plant from high-class residential lakefront is a factor for construction 
of the proposed treatment plant at a new location. Regardless of 
where the proposed treatment plant is located, it must be set high 
enough or protected to withstand the annual flood stages and, as the 
Albeni Falls project will reduce annual flood stages compared to those 
under natural conditions, there seems no basis for apportioning to 
Albeni Falls project these features of the cost. 

It is the opinion of the Corps of Engineers that the proper com- 
pensation to be paid the city for the equity in its facilities to be 
acquired by the Federal Government is restoration of the facilities to 
the degree of serviceability prevailing before Albeni Falls project was 
constructed. Any additional participation by the Federal Govern- 
ment in the cost of modifying the city’s sewerage sysiem is considered 
a betterment and not compensation for property taken. 

Restoration, without betterment, of the city’s facilities can be 
provided only by construction of a pumping station and appurtenances 
adequate to handle sewage flows during the prolonged high-water 
periods resulting from operation of the Albeni Falls project. Based 
on.the estimated cost of a pumping station and appurtenances an 
agreement was entered into with the city of Sandpomt on October 
19, 1953, whereby the Federal Government obtained a flowage ease- 
ment to flood lands, subject, to flooding by operation of the Albeni 
Falls project, on which the city’s existing sewage system is located. 


Consideration paid by the Federal Government for the easement is 
$45,000. 
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[ am pleased to be of assistance to you in this respect and trust that 
this information is sufficient for your present requirements. 
The enclosure to your letter is returned herewith for your con- 
venience. 
Sincerely yours, 
C. H. CHORPENING, 
Brigadier General, United States Army, 
Assistant Chief of Engineers for Civil Works. 


DECEMBER 11, 1953. 
Mr. GrENN E. BANDELIN, 
City Attorney, Sandpoint Idaho. 

Dear Grenn: Referring to General Chorpening’s letter of Novem- 
ber 20 to Senator Henry Dworshak regarding the city’s claim for 
additional compensation from the Army engineers to cover extra 
cost in the construction of the new plant incurred because of the 
raise in the lake level brought about by the construction of Albeni 
Falls Dam. 

In paragraph 3 of General Chorpening’s letter he admits that “for 
the city to continue using the present system, it would be necessary 
to prov ide pumping faciltiies for use during approximately 7 months of 
the year." That is the crux of the w hole thing—if we rebuild at the 
present site, we have to either pump all the sewage for at least 7 
months of the year and some years 8 or possibly 9 months, or else 
fill in the present site to the elevation of the proposed site so that 
we can eliminate about 70 percent of the pumping costs. 

We understand that these annual pumping costs, increasing with 
years as the city develops, are not reimbursable in any form. 

In order to relieve the city of as much of this burden as possible, 
both at present and in the future, the only alternative we have is to 
move the plant to higher ground and divert the Boyer Avenue sewer 
serving the center portion of the city and the Ella Avenue sewer 
serving the west side residential area through the plant by gravity. 

This is the primary reason for moving the plant to the proposed 
site in the southwest corner of the city park. The city owns the 
present site and the proposed site in the city park, but would have 
had great difficulty in securing a site anywhere between these two 
points because of the highly develope d residential lakefront. 

To fill in the present site so that the outfall would be above 2,062.5 
feet as it is at the proposed site would be a costly and impractical propo- 
sition as it would still leave the incoming trunks below elevation 
2,062.5, thus necessitating the pumping of all the sewage the year 
around in order to give sufficient operating head through the plant 
because there is no way that the incoming trunks at the present site 
can be raised. It would mean letting the sewage go in at its present 
level and pumping the entire effluent the year around. 

After considering the cost of protective dikes and adequate founda- 
tions for the various structures involved, I think it is quite obvious 
that this would be an entirely impractical proposition from an economic 
standpoint. 

To say that the Army engineers have reimbursed us for the present 
facilities and the right to flood up to 2,062.5 doesn’t cover the point at 
all. The city had the present site for the treating plant where it 
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wasn’t necessary to pump any of the sewage except for short intervals 
during extreme high water. 

Raising the lake level some 15 feet above normal low water for 7 or 8 
months of the year has made it impractical to construct or operate a 
sewage-treating plant at the present site and we are compelled by 
virtue of the raise in the lake level to move it to a new site on higher 
ground and we feel that this difference in cost in addition to the annual 
pumping costs should not all be loaded on the city. 

As the matter stands now, we are stuck, not only for the entire 
annual pumping costs incurred by the construction of Albeni Falls 
Dam but also for practically the entire cost of moving the treating 
plant for the purpose of reducing this annual pumping cost to the city 
as much as possible. 

The construction of Albeni Falls Dam is a highly valuable asset not 
only to the Northwest, but to the entire country and, in view of this, 
it does seem that the city of Sandpoint in having to rebuild its sewage- 
disposal system because of the construction of the Albeni Falls Dam is 
entitled to more reasonable consideration of the costs involved than 
it has received so far. 

Very truly yours, 


ry 
ArtTHUR TIGGELBECK, 
City Engineer. 














